
Chapter II: The Arbitrator and the Arbitration Procedure, Interim Relief and the Prima Facie
Standard in Commercial Arbitrations

Document information
Authors: Irene Welser

SamuelFarokhnia-Mimnagh
DanielDibon

Publication: Austrian Yearbook on International Arbitration 2025
Publication date: 2025
Bibliographic Reference: Irene Welser, Samuel Farokhnia-Mimnagh, et al., 'Chapter II: The Arbitrator and the Arbitration Procedure,

Interim Relief and the Prima Facie Standard in Commercial Arbitrations', in Christian Klausegger, Peter
Klein, et al. (eds), Austrian Yearbook on International Arbitration 2025 (2025), pp. 41 - 54

Copyright: © 2026 Kluwer Law International BV, and/or its subsidiaries, licensors, and contributors. All rights reserved,
including rights for text and data mining, AI training, and similar technologies.

Irene Welser ; Samuel Farokhnia-Mimnagh ; Daniel Dibon

Interim Relief and the Prima Facie Standard in Commercial Arbitrations

Nina Pichler/Maria Bejan

Halting the Clock

Different Aspects of Staying Proceedings in International Arbitration in Austria

Maximilian Menz/Marios Kourtis

Unlocking the Potential of Institutional Expedited Procedures

Nikolaus Pitkowitz/Johanna Kathan-Spath and the 22 contributors

The Vienna Propositions:

Setting a New Beat in Resolving ESG Disputes, Embracing Innovation, and Tackling Legal Challenges in a Changing World
41

43

Interim Relief and the Prima Facie Standard in Commercial Arbitrations

I. Introduction

It is a well-established prerequisite to obtain interim relief that the applicant party must show it has a prima facie case. This gives rise to the
question whether the existence of a prima facie case on the part of the applicant automatically means that the opposing party cannot have a
prima facie case of its own.

The situation becomes even trickier in case of claim and counterclaim as, in such a situation, both parties may be inclined to seek interim
relief. For example, if both the claim and the counterclaim depend on the question whether a contract may be terminated, rescinded,
avoided or declared void/ voidable, can the prospect of success for the claim or counterclaim diminish the extent to which a party has a
prima facie case when seeking interim relief? In other words, does the putting forward of a prima facie case by a counterclaimant
automatically exclude a claimant’s establishment of a prima facie case and the other way round? In addition, is the establishment of a prima
facie case a question of fact or a question of law? These are the issues considered in this contribution.

II. In General: The Test for Provisional Measures
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According to established doctrine, the general requirements for provisional measures are that the applicant must show:

a) a prima facie case on jurisdiction;

b) risk of serious or irreparable harm to the applicant;

c) urgency;

d) a prima facie case on the merits;

e) a balance of hardships weighing in its favour; and

f) no prejudgment of the merits. (

1) ) 
43

44

In addition, the severity or gravity of the requested relief may elevate the threshold when establishing the elements for interim relief (i.e.,
the degree to which a prima facie case must be established). ( 2) )

III. The Prima Facie Case on the Merits Standard

The prima facie standard is a generally accepted element in the test for interim relief. ( 3) ) However, it may not be a mandatory standard. ( 4) )

Born suggests that even if a party does not establish a compelling prima facie case, or its prima facie case seems significantly weaker than
that of the opposing party, then a tribunal may still (although it would be rare) grant interim relief. ( 5) )

According to many civil procedure laws that apply in court litigation cases, prima facie is mainly a standard of (diminished) proof, i.e., that
facts do not have to be evidenced beyond any doubt, but only a certain degree of probability has to be attested. For example, in “ordinary”
court proceedings that require a full degree of proof under Section 272 Austrian Civil Procedure Act, the judge, unless otherwise specified, is
to assess, with careful consideration of the results of the entire proceedings and evidence, based on his free conviction, whether a factual
statement is to be regarded as true or not. As a result, the judge has to be fully convinced whether a fact could, as a result of the evidence
proceedings, be established or not, and if it could not be established, burden of proof rules apply.

44

45

Even in ordinary court proceedings, one of the means of easing the burden of proof is prima facie evidence (so called presumptive evidence),
which is primarily applied in tort law, in particular when there is a typical, formulaic connection between a proven fact and another fact that
is necessary to establish an element of the statutory offense. Reliance on prima facie evidence, in such cases, leads to a reduction of the
standard of proof.

While the standard of proof under the Austrian Civil Procedure Act is high probability or, in fact, full conviction of the judge, in contrast, for
prima facie evidence, the preponderance of the evidence (“preponderant reasons”) is sufficient. ( 6) ) A respondent would then have to raise
serious doubts by refuting the presumptive evidence against its case.

This standard of full conviction of the judge is, just like before arbitral tribunals that are to grant interim relief, also lowered in preliminary
injunction proceedings before the court, where facts do not have to be fully proven, but only to be attested by immediately available means
of certification, also known as “prima facie evidence”.

According to Section 389 Austrian Enforcement Act, when applying for the issuance of an interim injunction before an ordinary court, the
applicant party must provide a truthful and detailed presentation of the facts supporting the application and attach the necessary
certification in documentary form or other readily available evidence. Prima facie evidence is therefore, under Austrian law and many other
civil procedure rules, a question of proof of facts and not a question of probability of success.

International arbitration practice seems to take a different view: Prima facie is often described as “ fumus boni iuris” and includes a rough
legal evaluation of whether the applicant party is – at least to some degree – likely to succeed also on legal issues.

Some academics argue that, in granting interim measures, the tribunal must first assess whether the asserted claim has a reasonable chance
of success. ( 7) ) Others say that the basic requirement is to satisfy the tribunal that “the moving party has, with reasonable probability, a case
or, alternatively, to determine that the claim is not frivolous or vexatious”. ( 8) ) “An arbitral tribunal should make an ‘overall assessment of
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the merits of the case’ in question in order to determine whether the moving party’s case is ‘sufficiently strong to merit protection’”. The
requesting party is also required to provide prima facie

45

46

evidence that its claim is justified on the merits. ( 9) ) This is, maybe, owed to the fact that “iura novit curia” is not the generally accepted
principle in international arbitration, but that the parties must also prove the law. Some argue that this means, in order for a preliminary
injunction to be successful before an arbitral tribunal, there must be “a reasonable possibility on a prima facie basis that the requesting
party will succeed on the merits of the claim”. ( 10) ) Others say there must be a realistic possibility that the requesting party will prevail on
the merits. ( 11) ) This implies that the applicant party may prove a prima facie case of success, even if the responding party has credible
defenses against the claims. ( 12) )

International Arbitration Law Library, Volume 12 (2005), at 5.28, p. 177–178.

Waincymer suggests that the standard is flexible and requires “something akin to a prima facie successful or at least tenable case on the
merits”. ( 13) )

The UNCITRAL Model Law and the UNCITRAL Arbitration Rules 2021 both stipulate that interim measures require a party to show that “there is
a reasonable possibility that the requesting party will succeed on the merits of the claim”. ( 14) ) Petrochilos argues that this can be best
described as an affirmative requirement that the applicant party must demonstrate a prima facie good case in order to meet the threshold
for interim relief. ( 15) ) He also states that the strength of the case that must be demonstrated requires judgment based on the circumstances
of each case, especially in light of the specific interim measure being sought: “The more far-reaching the measure, the higher the threshold
will be”. ( 16) )

The LCIA User’s Guide chapter on interim measures suggests that the UNCITRAL standard can “serve as a basis for commonly accepted
requirements”. ( 17) )

46

47

Other academics interpret the UNCITRAL standard as being equivalent to needing to show “a reasonable chance of succeeding on the
merits”, ( 18) ) although it is simultaneously noted that this requirement “must not be overstretched”. It is also argued that arbitrators should
not set the bar too high and that, depending on how complex the case is, it may be better to approach the question from the perspective
whether “it is clear that the underlying claim is not groundless on the merits”. ( 19) ) This, however, in the opinion of the authors, seems to be
a rather low hurdle that could make it too easy to be awarded interim relief in international arbitration.

Ultimately, there is variance in the standard applied by tribunals when determining whether a party has met the threshold of a prima facie
case. ( 20) ) The LCIA User’s Guide (written by academics) suggests that “the more far-reaching the requested interim measure is, the higher
the threshold for the prima facie case should be”. ( 21) )

To sum it up, the prima facie case as seen as a prerequisite for interim measures in arbitration is not limited to (a reduced degree of)
evidence on facts, but also includes legal issues, including some probability of winning the case on the merits.

IV. How Comprehensively Do the Facts Need to be Assessed in order to

Reach Legal Conclusions?

While the arbitral tribunal may consider the legal sufficiency and respective strengths of the parties’ cases, this assessment must only be
performed on a prima facie basis without a detailed assessment of the merits. ( 22) ) ICSID arbitral awards indicate that a party may only need
to show “a reasonable case […] which, if the facts alleged are proven, might possibly lead the

47

48

Tribunal to the conclusion that an award could be made in favour of Claimants”. ( 23) )

In fact, Born argues that this is a “very limited prima facie inquiry” and that it is a rare case where a party fails to advance a plausible basis
for a prima facie case. ( 24) ) This approach is also reflected in the ICSID case Paushok v Mongolia, where the tribunal adopted the standard
that “the Tribunal needs to decide only that the claims made are not, on their face, frivolous or obviously outside the competence of the
Tribunal”. ( 25) ) This suggests a very high bar to deny the existence of a prima facie case.

In an ICSID arbitration (chaired by Born), the Tribunal found that “in practice, the requirement to demonstrate the prima facie success on the
merits will ordinarily lead to a rejection of a request for provisional measures only in rare circumstances, where the requesting party has
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failed to advance any credible basis for its claims”. ( 26) ) Furthermore, “it is essential, in this regard, that a tribunal not pre-judge, either
consciously or unconsciously, the resolution of any aspect of the parties’ respective claims and defenses”. ( 27) )

This standard is not applied universally, however. The CIArb Practice Guideline on Applications for Interim Measures ( 28) ) (the “CIArb
Guideline”) confirms that a prima facie case on the merits should be shown for a successful request for provisional measures. However, in
the explanatory note, the guideline suggests that a requesting party must only show “a reasonably arguable case” that “on a very preliminary
review of the applicant’s case […] has a probability of succeeding on the merits of its claim”. This suggests that some test on the balance of
probabilities must be undertaken as to the strength of an applicant’s case. This is also supported by the practice by some SCC tribunals,
which require the applicant to show their case appears more likely to succeed than that of the responding party. ( 29) ) The guideline does
state that the tribunal must not prejudge the merits, but it is difficult to see how determining a

48

49

probability of succeeding does not involve some testing of the applicant’s case (including against any defenses).

As mentioned, Article 2(3) of the CIArb Guideline states arbitrators should not prejudge a case. While the explanatory note does not assist in
determining how this is avoided, it does state: “Where arbitrators consider that the interim measure cannot be granted without making a
decision on the merits of the case as a whole, they may refrain from granting such a measure”. ( 30) )

In Constellation Overseas Ltd. v. Alperton Capital Ltd., ICC Case No. 23856/ MK ( 31) ) an ICC tribunal considered the question whether
provisional measures should be granted. The case concerned a dispute over which one party owned certain shares in a Brazilian drilling (for
oil) company. On the topic of the prima facie case on the merits, the tribunal said the respondent had made out a “reasonable probability of
success in proving ownership of the [shares]” and “a prima facie valid claim” concerning other relevant facts about a contested board
meeting existed. ( 32) )

It is not clear whether the tribunal required the respondent to establish a “reasonable probability of success standard” or the, presumably,
lower “prima facie valid claim”. This ICC award does show that the tribunal engaged in a review of the facts available to it. ( 33) ) The parties
also made detailed factual submissions on the prima facie standard and these were weighed against each other. The tribunal did explicitly
note that some issues did not need to be considered entirely at this preliminary stage and that its assessment did not prejudge the merits. It
is also noted that the claimant in this case was entering voluntary insolvency proceedings, so there was a serious risk to the respondent’s
ability to recover the funds. This element was, however, assessed only in the context of the severity/imminence of the harm alleged to justify
the provisional measure.

The example of a NAI arbitration shows that some tribunals do engage in a detailed assessment of the legal claims taken at face value. In NAI
Case 1694, ( 34) ) the tribunal conducted a detailed assessment of the contract to determine whether the contract, on its face, supported the
type of claim put forward by the claimant. This merely involved an assessment of whether the type of failure alleged against the respondent
was explicitly listed as a warranty in the contract. In this case, the claimant relied on a warranty that a good

49
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delivered had to be of marketable quality and alleged that this had not been met. The tribunal argued that, since the specific standard
required of the material for the purpose of the claimant’s case was not included as an express warranty, the claimant had failed to make out
a prima facie case.

The tribunal in that case seemed to stray very far into an assessment of the merits and arguably imposed a very different standard on the
applicant than legally appropriate. Specifically, the applicant was not entitled to rely on broad, ambiguous standards for marketable quality
(merchantable quality) and had to prove a potential breach based on only a narrow and literal reading of the contract. Such a heavy weight
of burden on the applicant does not seem to find support in international practice or academic work.

V. Arbitration Institution Summary Reports on the Prima Facie Standard

as applied by Arbitral Tribunals

The following is a schedule of examples of arbitral practice under a variety of institutional arbitration rules.

Decisions by Tribunals under the ICC Rules

Report of the ICC Commission

on Arbitration and ADR Task Force on Emergency
Arbitrator Proceedings 2019 Emergency Arbitrator (“EA”)

← It is the applicant’s burden to establish a prima facie compelling case that the
requested measures are justified and required. This, in turn, suggests that it is the
applicant who bears the burden to prove – at least to a prima facie standard – the
facts upon which the Application relies. Many ICC EA cases so far have merely
sought to protect or restore the status quo for the duration of the arbitration on
the merits or seek to prevent (irreparable) harm from being suffered, and as such
have not essentially relied or depended on the veracity of extensive factual
allegations (para 131).
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← The condition of likelihood of success on the merits (fumus boni iuris) requires
the party requesting interim relief to show a reasonably arguable case or a
reasonable probability of prevailing on the merits (para 152).
← In 25 of the 31 ICC EA cases in which likelihood of success on the merits was
considered, the EA required the applicant to establish a prima facie case. One EA
mentioned that the request is justified

50

51

on the merits “if there is, on a prima facie basis, a reasonable possibility that the
requesting party will succeed on the merits of the claim”. In another case, the EA
showed concern about prejudging the merits stating “some issues at stake depend
on a deeper debate, not admissible in an urgent measure proceeding” and that
“this leads to the conclusion of absence of fumus bonis iuris” (para 154).

Decisions by Tribunals under the SCC Rules

SCC 2015-2016

Practice Note – There is prolific reference to Article 17
of the UNCITRAL Model Law as the basis for the
tribunal’s power to grant provisional measures.

← Case No. EA 2016/046 – the tribunal said the prima facie test required an
assessment of whether there is “no reasonable prospect of success”; only then is
there no basis to assert a tangible right worthy of protection.

← Case No. EA 2016/050 – the tribunal found there was no prima facie case because
the applicant failed to identify a contractual right to the measure requested as a
provisional measure (i.e., the right to perform a due diligence).

← Case No. EA 2016/067 – the tribunal assessed all five arguments that had been
put forward (on a preliminary basis) to determine whether at least one of these
arguments had a “reasonable possibility of success”.
← Case No. EA 2016/090 – the tribunal assessed (on a preliminary basis) the
argument that a particular contractual clause should not apply. Finding that it was
not convinced by this argument, the tribunal found there was no prima facie case
on the merits.
← Case No. 2016/139 – the merits of the applicant’s case depended on whether the
tribunal found the contractual interpretation of the applicant more convincing than
that of the responding party. The tribunal performed this assessment and found
both parties had equally compelling arguments (on a preliminary basis) so the
tribunal found there applicant’s case did not meet the prima facie standard. – It is
to be noted that this also requires the tribunal to find that a reasonably possibility
of success = a probability (50.01%) of success. Whether

51

52

SCC 2015-2016

Practice Note – There is prolific reference to Article 17
of the UNCITRAL Model Law as the basis for the
tribunal’s power to grant provisional measures.

this is appropriate, remains an open question, but it does fall within the tribunal’s
discretion.

← Case No. EA 2016/142 – the tribunal said that the threshold for a prima facie
assessment should not be “too high”. The tribunal relied on a more literal reading
of the contract, which was clear and strict, to determine the responding party had
not shown a case to rebut the applicant’s position that was supported by the literal
reading.

← Case No. EA 2016/150 – the tribunal invoked the balance of probabilities to deny
the existence of a prima facie case for the applicant.

SCC 2019-2022

Practice Note

← Case 2 – the tribunal assessed the applicant’s arguments and found that, either
way, the applicant would be entitled to some compensation. As such, it affirmed a
prima facie case.

← Case 5 – The tribunal seemed only to assess whether the applicant had a case
for a legal claim to the provisional measure requested. Once the applicant could
establish this on a preliminary basis, the tribunal felt this was enough for a prima
facie case. There does not seem to have been an assessment of the case on the
substantive merits.

← Case 8 – to establish a prima facie case, the tribunal needed to be convinced
that the responding party was responsible for the delay at issue. On a preliminary
review of the facts, the tribunal found there to be evidence suggesting the
responding party might be at fault and found the applicant had established a
prima facie case.
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← Case 11 – the tribunal engaged in a legal assessment of the contractual terms
and their interpretation under the substantive law of the contract in order to
assess whether the legal arguments of the applicant concerning the merits were
compelling. Having found they were not persuaded, there was no prima facie case.

← Case 14 – the tribunal considered the facts alleged and applied a reading of the
contract and the legal implications of its terms to decide whether a prima facie
case was established.

52

53

VI. Prima Facie in case of Claim and Counterclaim

In “normal” cases, it is usually the claimant who files for interim measures in order to secure its claim and respondent (simply) rebuts it with
substantial arguments. In such cases, it is hardly thinkable that a respondent can file for preliminary measures as well. The situation is
totally different if the respondent also files a counterclaim, combined with an injunction to secure this counterclaim (only). One could
therefore ask whether the tribunal must look prima facie into both claims – the claim and the counterclaim – that, in most cases, exclude
each other. To put the question differently: Would an arbitral tribunal prejudge the counterclaim, if it comes to the conclusion that claimant
has a prima facie claim? Alternatively, does the argument that respondent has a prima facie counterclaim prejudge claimant’s claim? Or, is it
possible that both claimant and respondent have a prima facie claim?

To solve this issue, it is essential to keep in mind that it is the party requesting the injunction that must show that its claim is, prima facie,
valid, not without merit, not frivolous, has “ fumus boni iuris”. Only if both parties apply for interim measures excluding each other would it
be for the tribunal to decide which of the mutual claims has, prima facie, more likelihood of being successful. If only the respondent applies
for interim measures in order to secure its counterclaim, it is sufficient and, in fact, the only relevant issue for the tribunal to decide whether
respondent has a prima facie case. This does not exclude that claimant may have a prima facie case as well. In such a constellation, the
finding that respondent has a prima facie claim does not prejudge the merits (or even a prima facie existence of claimant’s claim), but is the
only relevant factor to decide on respondent’s request.

VII. Conclusion

The prima facie standard in the test for provisional measures is generally recognised as a prerequisite element for granting interim relief.
However, there is no strict agreement among tribunals as to the strength of the applicant’s facts and legal arguments that is required to
make it a “prima facie case”. In general, most tribunals seem to rely on the UNCITRAL regime for the provisional measure standard, which
requires that “there is a reasonable possibility that the requesting party will succeed on the merits of the claim”. Prima facie is therefore,
unlike in many local civil procedure laws, and probably also because, in international arbitration, parties must also prove the substantive
law, not limited to a question of mere facts, but also includes a certain degree of probability of success on legal issues.

There is no agreement in international practise on whether a “reasonable possibility” means that the applicant’s claim must be more likely
to succeed

53
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than the responding party’s submissions. This is at the discretion of the tribunal, and there are arguments either way.

In terms of the scope of legal/factual review required, all tribunals and academics consistently say the review should only be conducted on a
prima facie/preliminary basis. Tribunals should, in their orders, always mention that the decision is only provisional, on the basis of the facts
taken at face value and subject to change pending the full hearing of the party’s cases. The tribunal must, in any case, not prejudge the
outcome of the case.

However, even within a prima facie assessment of the merits, tribunals conduct the assessment of the merits of a claim very differently.
Some tribunals think they should accept/assume all the factual assertions by the applicant are correct and see whether, on that basis,
claimant would legally have a successful claim. Other tribunals have conducted extensive assessments (based on the preliminary
information submitted by the parties) as to the validity of the applicant’s arguments both based on the facts as well as on the law.

In case of a claim and counterclaim, the prima facie case of the applicant for interim measures is decisive. If only one party has applied for a
preliminary injunction, the tribunal merely has to look at that party’s prima facie case, including both facts and a chance to succeed on the
merits. Such evaluation does not exclude the possibility of the other party having a prima facie case as well. Only when both parties apply
for interim measures, must the tribunal assess whether both parties have prima facie cases. Depending on how a tribunal chooses to apply
the prima facie standard (and the degree of relevance given to the likelihood of success), this may, and will normally, include an assessment
of whether one claim is more likely to be successful than the other. Only in very rare cases both parties will be successful in receiving interim
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relief before arbitral tribunals.
54
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