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I. Introduction

Arbitration is intended to be an efficient method of dispute resolution, and many arbitral institutions have launched initiatives over the
years to improve its time and cost efficiency through dedicated procedural mechanisms set out in arbitral rules or through the raising of
awareness in the arbitration community. In practice, parties to arbitral proceedings do not always pursue this admirable aim. Leaving aside
the continued and frequent use by parties of the challenge procedure to the nomination or appointment of arbitrators, some respondents
have been turning to other procedural mechanisms to stifle or impede the efficient progress of arbitral proceedings resulting in increased
time and cost inefficiency.

There are a number of steps in the initial stages of an arbitration that respondents can delay or use improperly to increase the initial burden
on claimants seeking to have their claims addressed by arbitration. Such strategic decisions are often employed in the hope that a claimant
may think twice about continuing its claim due to the mounting costs that can arise at a time when a claimant may least expect them. The
measures employed include:

- the non-payment of the advance on costs (especially when combined with disputing the jurisdiction of the arbitral tribunal);
- requesting security for costs; and

- seeking the production of documents in pursuit of a request for security for costs.

This article addresses these measures - in particular the combination of all three of them - to assist in clarifying their proper use in arbitral
proceedings.

By engaging with both the purpose and details of these tools, the authors hope to assist practitioners in resisting such measures where they
are improperly used as well as to assist respondents in presenting their cases when such measures are truly required. The authors do not
decry the use of these procedural mechanisms in general, for they each have their place in arbitration proceedings, but a thorough
understanding of these tools is an integral part of any arbitration practitioners’ toolkit.
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Il. Non-Payment of the Advance on Costs

A necessary consequence of the party autonomy inherent in international arbitration is the requirement that the parties fund the arbitral
procedure. It is standard practice for parties to split the administrative expenses (if any) and the arbitrators’ fees between them in advance
of a final decision on the costs of the procedure. (1) institutional proceedings, the arbitral institution (or the arbitral tribunal at the
former’s prompting) will request this advanced payment of costs from the parties. The same is generally true for ad-hoc proceedings.
However, it is only the claimant that is under immediate pressure to make that payment. The reason for this is that proceedings will not be
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continued if the advance on costs has not been paid in full. Respondent’s non-payment of its share will therefore result in the claimant's
duty to also pay the second half upfront.

In the past, tribunals tended not to consider it unusual for respondents to refuse to pay the advance on costs. This was the most common
way of making it difficult for the claimant to proceed through the initial phase of the arbitration. Still, arbitral tribunals did often react
negatively to this and took it into account when assessing the evidence of the defaulting party. Furthermore, arbitral institutions were
increasingly unwilling to tolerate such approaches, and some began drawing up dedicated rules to ensure a claimant could seek
reimbursement for that half of the advance on costs covered for a defaulting-party.

In order to counter both arguments, respondents in recent arbitral practice attempt to explain this default by also disputing the tribunal’s
jurisdiction. In this way, they attempt to draw a veil of justification over their actions.

At the same time, defaulting parties sometimes try to argue that the nonpayment of the advance on costs is also justified because the
claimant is in such a bad financial state that the respondent would not be able to recover the half of the advance on costs paid should an
adverse award on costs be made against the impecunious claimant.

This position might then be promptly followed by an application for security for costs, which, where the respondent lacks the necessary
evidence, is also combined with an application for document production in the hopes that it might establish the claimant’s lack of assets.
This article will address the various methods individually, but also their combined usage.

As already pointed out above, institutional arbitration rules always make the continuation of the arbitration subject to the payment, in full,
of the advance
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on costs. (2)|f applicable, institutions may also set separate advances for the claim and counterclaim. In each case, it is the claimant in the
respective (counter)claim that stands to lose the most if the advance associated with said claim is not paid and the arbitration is suspended
or terminated as a consequence. In contrast to the claimant’s position, institutional rules do not always provide for a direct compulsion for
respondents to pay their share of the advance on costs. Instead, such rules often allow the institution or the arbitral tribunal to seek the full

payment of the advance from only one party (the claimant). (3)

In the same vein, ad-hoc arbitral tribunals will not commence or continue arbitral proceedings if the advance on costs, which they are free to
determine, is not paid in full. The issue is therefore relevant for all kinds of arbitral proceedings. This procedural regime creates a clear
means by which respondents may put pressure on claimants seeking to initiate arbitral procedures. Depending on the size of the claim and
the financial circumstances of the claimant, the payment of the entire advance on costs may represent a considerable expense that could
deter the claimant from continuing the pursuit of its claim.

A. The Obligation to Pay the Advance on Costs

Before addressing the reasons for and against making the payment of the advance on costs, it is important to consider the nature of the duty
to pay an advance on costs as part of the arbitral procedure. Said nature is fundamental to understanding whether it can ever be reasonable
to refuse the payment of the advance.

It is now well established that there is an implied contractual obligation on parties to an arbitration agreement to pay the advance of costs

to enable such an arbitration to proceed (subject to an expressed contrary intention). ( ")Thus, respondents should be aware that their
refusal to pay their share of the advance represents a breach of an obligation they have assumed by concluding the arbitration agreement.
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Some scholars emphasize the need to conclude an arbitration agreement by which the parties submit themselves to institutional rules that,
in turn, expressly stipulate that the parties are to bear the advance on costs in equal shares. (5) others argue that the conclusion of an
arbitration agreement (that does not specifically allocate the burden to bear the advance on costs) implies the obligation to act in good
faith, (6)to not impede the arbitral process and, thus, to also pay one’s share of the advance on costs. (7)The authors share the latter view,
which arises naturally out of the party-driven and contract-based foundation of international arbitration, where parties are generally
expected to bear the advance on costs in equal shares until a final decision on costs is made. The authors’ opinion is that institutional rules
only reflect this general imperative and make express the general principle. Thus, the obligation to pay one’s share of the advance on costs
arises upon the agreement to arbitrate without including some express contrary intention. This understanding is also reflected by regular
practice in ad-hoc arbitrations.

The nature of the remedy available to the non-defaulting party has seen its own share of academic controversy. In particular, there has been
some dispute as to the nature of the obligation to pay the advance as being contractual or procedural. (8)
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The authors have - in various cases - experienced parties seeking to rely on a procedural theory on the advance of costs, known as the
“interim measure
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approach’. (9) This approach contends that the obligation to pay the advance on costs is a duty not owed to the claimant, but rather owed
directly to the arbitral institution (if any) and the arbitrators. This is because it is the institution or the tribunal that sets the value of the
advance and requests its payment. As such, the matter is of a procedural/administrative nature. It then follows, according to the interim
measure approach, that the non-defaulting party is unable to compel the payment of the advance against the defaulting party.

Furthermore, the non-defaulting party also cannot seek the assistance of national courts, as matters of an administrative nature are entirely
within the competence of the arbitral tribunal itself and often not subject to review. The only recourse against the default is for the non-

defaulting party to seek interim measure protection from the arbitral tribunal. (10) However, this carries with it the elevated burdens
inherent in seeking such measures, such as potentially being required to post a security (M or bearing a risk of liability for any damage

caused by the making of an order for an inappropriate interim measure. (12) ) addition, a mere preliminary injunction would not be
internationally enforceable under the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958 (the “New
York Convention”).

The authors cannot support this theory because it fails to account for the contractual nature of arbitration.

International arbitration begins by the contractual agreement between parties to arbitrate. The existence of duties between the parties to
perform the agreement to arbitrate already arises at this point. In institutional arbitration, it remains this original agreement to arbitrate
that governs the legal basis for both the institution’s authority to administer the arbitration and the arbitrators’ mandate to decide the case.
In ad-hoc arbitration, the contract concluded between the arbitrators and the parties includes both claimant and respondent. Thus, whether

institutional or ad-hoc arbitration, there remains a contractual relationship (13) petween a non-defaulting party and a defaulting party and
an expectation that the defaulting party shall not frustrate the arbitral proceedings, including by failing to pay the advance on costs. (14)

Furthermore, such non-payment gives rise to the non-defaulting party needing to make further payments to compensate for the refusal to
pay by the

m
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defaulting party. This represents damage to the non-defaulting party caused by a breach of the arbitration agreement and entitles said party
to take action against the default. The legal test to establish the existence of a breach and seek compensation is the same as applies to any

standard claim for breach of contract (without the elevated or additional requirements as might apply when seeking interim measures). (15)

This view of international arbitration essentially adheres to the contractual approach, which is the opposing view to the interim measure
approach and is, at least in England and Wales, regarded as the preferred approach in the international community. (16) n the authors’ view,
the contractual approach also sits more readily within the view of the Austrian Supreme Court, which held that the parties are jointly liable
for the payment of the advance. (7)1 light of such joint liability arising out of the contract (that, of course, creates recourse claims against
the party that has not made payment), the contractual approach better reflects the distribution of liability and the obligations assumed by
the parties.

A non-defaulting party is not entitled to insist on the continuation of the arbitration without paying also the defaulting party’s share of the
advance. As mentioned above, arbitral rules tend to specifically regulate the circumstances in which a part of the advance is not paid and it
may result in the suspension or termination of the proceedings. (18) By contractually agreeing to those rules, the non-defaulting party may
not subsequently dispute their specific procedural stipulations to avoid the burden to bear the full advance on costs where the responding
party has refused to make payment.

The English High Court has addressed the significance of a refusal to pay the advance on costs as a breach of a contractual term. That court
has decided that the denial to pay such advance does not entitle the non-defaulting party to withhold its own performance of the arbitration
agreement (/.e. the full payment of the advance in accordance with the applicable arbitral rules, where they provide for it). (19) This is on the
basis that the refusal of one party to pay the
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advance does not constitute an act of repudiation, entitling the non-defaulting party to withhold its own performance or terminate the
contract (and claim damage in court). Because the arbitration rules specifically envisage a means for the arbitration to proceed in the
absence of one party paying its share of the advance, the breach of contract committed by the defaulting party is not sufficiently grave to rid
the non-defaulting party of the obligation to continue its own performance. (20) ) addition, such an approach would also be
counterproductive as arbitration is often chosen for enforceability reasons. It would therefore be of little benefit to the claimant if it were
forced to pursue its claim before the national courts.
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All of these considerations demonstrate that arbitration rules require the advance of costs to be paid, with ultimate responsibility therefore
being on the claimant. No scope is left for claimants, within these rules, to avoid this responsibility or to circumvent the provisions. This is
also precisely the reason why there are numerous procedural tools and examples in practice of methods by which such a party may seek, at
a relatively early stage in the proceedings, the reimbursement of the amount advanced on behalf of a defaulting-party.

B. Relief Available to the Non-Defaulting Party

Following the contractual approach, a non-defaulting party is entitled to seek a decision from the arbitral tribunal to grant a remedy for the
defaulting party’s breach of contract. (21) That decision, on the contractual approach, is not of an interim nature. It is a final (partial)

decision and entirely independent of the arbitral tribunal’s future decision on the allocation of the costs of the arbitration. (22) This is
because the arbitration will proceed with the advance as paid entirely by the non-defaulting party.

This status as a final (partial) award is also important to enable the decision to be enforced under the New York Convention. Since the
recovery of the funds is a matter as between the parties, affording the non-defaulting party all the means necessary to pursue recovery is
important.

The precise means by which a non-defaulting party may seek such a decision from the arbitral tribunal depends on the rules applicable to
the procedure (or the discretion of the ad-hoc tribunal). The Vienna Rules 2021 as
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well as the LCIA rules 2020 include a specific reference to a non-defaulting party’s entitlement to seek relief against a party who has refused

to pay their share of the advance on costs. (23) other rules, such as the ICC Rules, the Swiss Rules and the DIS Rules do not expressly provide
for such possibility. The procedures that may be relevant concerning these institutional rules are considered below.

1. Institutional Rules with Prescribed Procedures to Recover the Share of the Advance not Paid by a Defaulting Party

The LCIA's relief is rather straightforward. It provides that, where a party pays for the share of the advance of a defaulting party, the paying
party may request the arbitral tribunal to make an order or award in order to recover the amount as a debt immediately due and payable to

that party by the defaulting party, together with any interest. (24) The LCIA sets no specific test in this regard and allows a paying party to
make the request as soon as and purely on foot of having made the payment of a defaulting party’s share of the advance.

It is interesting to note that the LCIA permits this relief to take the form of an order or an award. (25) Usually, arbitral orders concern purely

procedural matters, whereas awards decide substantive issues. (26) The status of an award is also crucial in enforcement procedures, with
Article 11l of the New York Convention requiring signatory states to recognize and enforce “arbitral awards". Many domestic enforcement

regimes also only permit awards to be enforced. (27) p party should be sure to request an award under Article 24.7 of the LCIA Rules if it does
not wish to rely on voluntary compliance by the defaulting party.

The procedure under the Vienna Rules is largely similar, but Article 42(10) includes the additional requirement that the tribunal may only
make its decision whether to grant the claim for reimbursement “to the extent it finds that it has jurisdiction over the dispute”. Thus, unlike
under the LCIA Rules, the
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Vienna Rules do not permit the tribunal to decide on the paying party’s request for reimbursement unless it has taken an affirmative
decision on its jurisdiction. That decision may be made together with the decision for a request under Article 42(10), but it does mean that, if
jurisdiction is disputed, an award in favor of the paying party may be delayed by the time it takes for the parties to exchange pleadings on
the topic.

Further, the Vienna Rules set forth that the jurisdiction to be established before an award may be made under Article 42(10) is the
jurisdiction as to the main proceedings to which the advance pertains. (28) However, in accordance with the contractual approach, the failure
to pay the advance on costs represents its own (distinct) breach of the arbitration agreement by the defaulting party. It could be argued that
the tribunal should only consider whether it has jurisdiction to decide on the payment of an advance, rather than whether the substantive
claim entered by the claimant falls within its jurisdiction.

The counter argument, besides the very clear wording of Article 42(10) is that, if there is no jurisdiction over the substantive dispute, there is
little practical point in making a separate award on the determination of the breach of the arbitration agreement only. In such case, the
arbitral tribunal should simply make a final award declining jurisdiction and make the final determination as to costs.

Nonetheless, there are some issues that might arise under Article 42(10) in cases where claimants have raised multiple, distinct claims in the
same arbitration. It is possible that the arbitration agreement is valid and the tribunal is properly seized of a matter, but that a part of the
substantive claim does not fall within the scope of the arbitration agreement. The tribunal may, in such cases, only find that some of the
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paying party’s claims are within its jurisdiction. It is not entirely clear whether the Article 42(10) procedure allows the tribunal to make a
decision in favor of the paying party where jurisdiction is not confirmed over all claims.

This could mean that the tribunal may only order Article 42(10) relief if:

1) It finds it has jurisdiction over all the claims on foot of which the advance was calculated and may not make any orders under the article
if full jurisdiction is not established.

2) It finds it has jurisdiction over some claims and any sum awarded may only be up to “the extent” of the determined jurisdiction.

3) Itfinds it has jurisdiction over some claims and may award the full measure of the amount advanced by the paying party resulting from
the non-paying party’s default.

Option Tresults in a disproportionate burden for the paying party and allows the defaulting party to continue in its breach of contract
despite the
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Vienna Rules clearly foreseeing the need to afford the paying party an opportunity to seek relief. As such, it is neither reasonable, nor just.

Option 2 also has a number of drawbacks that render it unideal. First, the arbitral tribunal cannot decide the value of the advance that would
have been associated with those claims in relation to which it does have jurisdiction. This is because the competence to determine the value
of the advance lies with the Secretary General of VIAC. (29) Thus, where the tribunal only grants relief in part, the rest is a simple debt owed
by the defaulting party and the tribunal’s decision does not result in the claimant being refunded the money it paid to the VIAC. Therefore,
the paying party will continue to bear the burden of the entire advance on costs in relation to those aspects of the dispute the tribunal
determined to be outside its jurisdiction. The Vienna Rules do not provide for a means by which parties can seek recovery of such advance
prior to the conclusion of the proceedings. (30)

It is the authors’ view that option 3 is the most appropriate and accords best to the wording and intention of Article 42(10). Said article does
not state the tribunal must find it has jurisdiction over the entire dispute, rather only jurisdiction “over the dispute” is needed.
Consequently, to avoid the possibly unintended consequences of a strict application of Article 42(10), the authors submit it is more
reasonable and appropriate that the tribunal finding any jurisdiction over the dispute is sufficient to permit it to deal with the entirety of the
claim under Article 42(10). No prejudice arises in this regard for the defaulting party, as the final allocation of costs remains with the tribunal
upon a full determination of the merits.

2. Institutional Rules Without a Prescribed Procedure to Recover a Share of the Advance

As mentioned above, the ICC, Swiss and DIS Rules do not specifically address the relief a paying party may obtain where it has paid the
defaulting party’'s share of the advance on costs. Despite the absence of an express provision, all three of these rules allow arbitral tribunals
to order interim measures and/or partial awards.

Article 28 of the ICC Rules permits an arbitral tribunal to, “at the request of a party, order any interim or conservatory measure it deems

appropriate”, which can take the form of an order or an award. (31) The arbitral tribunal may make such measures subject to the paying party
giving a security, although this
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is unlikely to be appropriate where relief is sought for an unpaid share of an advance from the defaulting party.

There is considerable discretion on the side of the arbitral tribunal to grant such relief under the ICC Rules. For this reason and in light of the
absence of a concretely prescribed power, arbitral tribunals have variously used the ICC Rules to grant or deny such requests in several
cases. (32)Thus, parties to arbitrations under the ICC Rules should be aware of the lack of certainty inherent in making such requests for
relief. It is the authors’ opinion, however, that any tribunal convinced by the contractual approach to the obligation to pay the advance
should (unless inappropriate) allow parties to apply for such relief (and consequently grant it, if appropriate) under the ICC Rules. One of the
authors has, in fact, in early 2000s herself rendered a decision on the early reimbursement of an advance on costs in the ICC case 14806/JHN.

In a similar vein, the Swiss Rules also provide tribunals with the power to make interim decisions or partial awards in addition to deciding
matters of procedure and rendering a final award. (33) There is no specifically defined limit on this power (beyond the tribunal’s general
competence) and the Swiss Rules do not stipulate any particular type of measure the tribunal may consider to grant to compensate for such
interim or partial relief (unlike the ICC's reference to potentially requiring a security).
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Notwithstanding this broad power, there is significant controversy among academics and practitioners under these rules whether an arbitral
tribunal should grant relief to a party who paid the share of the advance of a defaulting party. While it is recognized that arbitral tribunals
are competent to hear and decide such requests, tribunals under the Swiss Rules have no established practice (one way or the other)

whether relief should be available. (34)

It appears that, whether a tribunal will grant such relief under the Swiss Rules is generally dependent on whether it agrees with the
contractual approach

17
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to the obligation to pay the advance and agrees that the payment of the advance to cover the defaulting party’s share constitutes damage to
the paying party. (35) This should be borne in mind by practitioners arbitrating under the Swiss Rules, whether they represent the party
considering not paying the advance or the party being asked to cover the advance for a defaulting party. In general, a decision of the arbitral
tribunal ordering the defaulting party to pay its share of the advance or to reimburse the other party should be made in the form of a partial
award, which presupposes the tribunal’s jurisdiction. Before issuing such an award, the tribunal must grant both parties their due-process

rights. (36)

Finally, the situation under the DIS Rules appears more difficult at first. While the general power to make interim or conservatory measures
exists under Article 25.1 (including potentially requiring a security from the requesting party), this article does not address rendering partial
awards. The possibility of making partial awards is mentioned under Annex 3 as a potential measure to be employed to increase procedural

efficiency. (37) Article 27.4 obliges (“shall’) the tribunal to discuss the use of such measures during the case management conference in order
to “determine whether any of them should be applied’. Ultimately, however, Annex 3 allows the tribunal to decide “in its discretion” whether
to apply such measures. Nonetheless, it would be good practice to ensure such matters are discussed with the parties in advance of the
rendering of any partial awards.

Despite the less straightforward approach in the DIS Rules, some academics argue that it is now settled practice that parties may seek partial
awards for the reimbursement of advances covered for a defaulting party. (38) The basis for this appears to be adherence to the contractual
approach as well as the application of ICC-related arbitral practice in Germany on the topic. (39) Thus,
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while a conclusive authority appears to remain outstanding, practice in Germany appears to favor allowing parties to recover against
defaulting parties.

C. Justification for Non-Payment?

As set out above, the requirement to bear the advance on costs in equal shares arises by virtue of the parties concluding an arbitration
agreement. Parties considering whether to refuse to pay the advance should be aware of the fact that this act will always represent a breach
of contract. Thus, can there ever be a situation in which the refusal to pay the advance is justified?

The primary circumstance in which a party would be justified and would therefore raise to refuse the payment of the advance is where there

is some defect in the arbitration agreement that renders it invalid or unenforceable. In this case, there is no contractual obligation to pay the
advance due to the absence of a lawful contractual basis. It remains important for the party refusing to pay the advance to explicitly raise its
objection as to the validity of the arbitration agreement to avoid any possibility that the agreement to arbitrate is implied by that party’s

participation in the arbitration. ( 40)

Parties might be tempted to justify their non-payment based on any jurisdictional objection they have. This seems, in principle, to have
some merit. If the arbitral tribunal purportedly seized of the case does not have jurisdiction over the dispute, one could argue there is no
reason to pay the advance on costs associated with the proceedings. This is incorrect, however (although the prevailing doctrinal view
remains that a tribunal cannot issue a partial award without first having confirmed its jurisdiction).

The arbitral tribunal’s authority to decide on its own competence (Kompetenz-Kompetenz) is by now standard practice in international
arbitration. (41 )Thus, by agreeing to international arbitration as such, parties have also agreed that an arbitral tribunal will address matters
of jurisdiction. Even if the tribunal ultimately denies its own jurisdiction, the arbitrators remain entitled to compensation for the work done.
Thus, the advance must be present to draw on and discharge the arbitrators’ fees and the institution’s administrative expenses (if any).

If the jurisdictional objection is successful, the responding party will be reimbursed any advance on costs it has made. Wouldn't it therefore
be sensible and justifiable to argue that it need not pay any advance at all? Some parties may be inclined to argue that the financial burden
of having to pay the advance

119
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on costs, even if only for a time, is unreasonable to put on a respondent who disputes the jurisdiction of the tribunal seized.
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This type of objection has little (to no) legal merit. The cost inherent in arbitration and the knowledge that an advance on costs will be
required for any arbitration that has commenced is a factor the parties ought to have considered at the time they concluded the contract.
Any financial burden inherent in paying the advance on costs is a risk factor assumed by the parties when they concluded the arbitration
agreement. A party to an arbitration cannot subsequently rely on that purported burden to justify the non-payment of the advance on costs.

Thus, unless the agreement to arbitrate is per se invalid (i.e. because there was not even a minimal parties’ consent to defer the case to any
arbitration) there is no basis on which a party may escape its obligation to pay the advance on costs.

lll. Requests for Security for Costs

To further impede the progress of the arbitration, respondents sometimes argue that they will not pay an advance on costs because they will
be unable to recover a favorable costs award even if they win the case. Most arbitration rules provide a dedicated tool to alleviate this
concern, namely an application for security for costs.

The topic of security for costs is broad and much written about. The authors do not propose to deal with the particulars of the procedure in
this work, but rather consider it only from the perspective that it is a tool used by parties to impede the orderly conduct of an arbitration.

A. A Brief Recitation of the Purpose of Security for Costs

The purpose of security for costs is to protect the responding party against the potential impecuniosity of a claimant who has brought
arbitral proceedings. It recognizes that the responding party is required to defend itself in the proceedings and that this may result in a
considerable expenditure in legal fees. Thus, to ensure the responding party will be able to recover (at least some of) its expenses and
protect that party in the event the claims against them turn out to be without merit (at least in part), tribunals may take steps to secure
financial means are available to cover those costs.

It is critical to bear in mind that this is an exceptional remedy (at least in VIAC arbitration) (42) and arbitral tribunals tend to remain hesitant
to grant
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such requests. (43) There may be calls to relax the attitude towards such application to a certain extent, (44) byt the authors’ own
experiences continue to show that the attitude on such requests for security has not really changed.

It falls to the responding party who makes the request to demonstrate, by credible evidence, the existence of a genuine threat to their ability
to recover a potential award on costs. (45) The specific nature of the threat that must be demonstrated is usually not expressly stipulated, (
46) byt it includes showing, to a sufficient degree of probability, that the opposing party has insufficient financial means to cover such a

potential adverse award on costs. (47) Importantly, that financial situation must have deteriorated since the conclusion of the arbitration
agreement, otherwise a party may be taken to have accepted the risk associated with that party’s financial woes.

According to the Chartered Institute of Arbitrators, the test for security for costs requires the tribunal to consider the following: (48)
a) The prospects of success of the claims and defences;
b) The claimant’s ability to satisfy an adverse costs award and the availability of enforcement against the claimant;

c) Whether it is fair in all the circumstances to require one party to provide security for the other party’s costs.

These considerations vary in the applicability and importance depending on the used arbitral rules. What is more, the consideration as to

the prospects of success of the claims and defences should be applied with considerable restraint. (49) 1t is not for the tribunal to engage in
a detailed assessment of the
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likelihood of success for the parties and risk prejudging their respective cases. As such, the authors are of the opinion that this particular
consideration merely assesses whether there is any possible prospect of success in the claims being raised by the claimant (essentially,
whether the case is arguable) and no more.

The nature of an order to post security for costs will depend on the arbitral rules applicable to the procedure. In proceedings under the

Vienna Rules, an order to post security for costs is not a type of interim measure. (50) pg such, a party requesting a security is not required
to additionally establish all the elements required for an interim measure. Under the Vienna Rules, a respondent is only expected to
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demonstrate that its recoverability of a potential claim for costs is, with a sufficient degree of probability, at risk. (51) However, even if the
respondent does so, the tribunal still has discretion as to whether it will order the requested security. (52)

Security for costs is a procedural safeguard tribunals may employ, upon a respondent’s request, to ensure the orderly conduct and resolution
of the arbitration. If a party fails to comply with an order to post security for costs, the arbitral tribunal may, upon a corresponding request

and depending on the applicable arbitral rules, suspend or terminate the proceedings. (53) Therefore, the situation is very similar to the one
claimants face when respondents do not pay their shares of the advance on costs.

B. Questionable Requests for Security for Costs

With the background of the purpose of security for costs, the authors wish to address what they see as an increased tendency by parties to
seek security for costs in circumstances that simply do not meet the prerequisite requirements for such requests.

Parties seeking such security usually want to put financial pressure on a claimant in order to - again, and comparable to not paying the
advance on costs - make him shy away from the arbitration all together.

122

123

A decision ordering the claimant to provide security for costs — even if limited to respondent’s cost advance - can, in the worst case, actually
result in the claimant having to pay “not two, but even three halves” of the advance on costs. For example: Frist, claimant pays its own half of
the advance of costs. Second, claimant pays respondent’s half of the advance on costs to make the proceedings continue. Third, claimant
requests immediate reimbursement of this half from the tribunal (e.g. under Article 42(10) Vienna Rules). Fourth, respondent, in return,
requests security for costs for its share of the advance on costs (i.e. the second half). Fifth, the tribunal renders a decision ordering
respondent to reimburse claimant for paying respondent’s share of the advance on costs. If, in such a scenario, respondent does not
voluntarily comply with the tribunal’'s decision, it will have to be enforced, possibly taking considerable time. Would now the tribunal, in this
scenario, in addition grant respondent’s request for security for costs, claimant would have to deposit such security at once. Without this
payment, the proceedings would not continue. As such, it is entirely possible that a claimant is expected to pay the full advance plusthe
security on costs (/.e. the third half) to keep the arbitration going before recovering the amount to be reimbursed from the defaulting
respondent in enforcement proceedings.

The filing of an application for security for costs in response to an application for reimbursement of a share of the advance paid to cover
another party’'s default is therefore a genuine guerrilla tactic.

Such applications can even request a security to cover the total costs of the proceedings (i.e. not only the advances for the costs of the
arbitral tribunal, but also the legal costs and other expenditures).

Despite the fact that the tribunal, when deciding on requests for security for costs, may take into account the prospects of success, a
decision on security for costs is usually not a good opportunity to express any kind of opinion on the merits of the case. In fact, since
security for costs is often pursued early in arbitral proceedings, arbitrators should avoid any appearance of a predetermination of aspects of
the substantive case at such a time. Therefore, it is also very inefficient for parties to engage in disputes on the merits in their requests for
security for costs.

IV. Document Production Requests Combined with Security for Costs Requests

The prerequisites to obtain security for costs are high and the remedy remains a rarity in arbitral practice. As a rule, a respondent will have
no knowledge of the true financial situation of a claimant. For this reason, it may be attractive to seek documentation to remedy this
absence of information. The authors have recently experienced a number of cases in which the respondents attempted to discharge their
burden of proof by compelling the claimant to
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disclose information on their financial position, i.e. by a request for document production in order to establish the prerequisite elements of
a request for security for costs.

Like before, the authors do not propose to engage in a thorough assessment of document production requests, but rather to focus on the
narrow question of whether document production can be requested at all in the context of a request for security for costs.

A. The Original Purpose of Document Production Procedures

The precise purpose of document production may depend on the legal tradition at the seat of the arbitration or the legal background of the
lawyers involved. Common law lawyers may view document production on light of their discovery procedure and as a vital component in the
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search for truth. (54) This usually entails a more liberal view to the disclosure of documents based on the notion that greater access to
information/documentation is more likely to result in discovering the truth.

Conversely, civil law lawyers may see document production as a tool to assist a party to discharge its burden of proof only and to be used in
limited circumstances. (55) Civil lawyers trained in national court litigations will not be familiar with an extensive exchange of documents
between the parties. Rather, each party pleads its case based on the documents available to it and relies thereon to prepare a compelling
argument in support of their respective positions. In fact, civil lawyers will usually find it peculiar to be compelled to disclose internal

documents to their counterparty in legal proceedings. (56) This is especially true regarding documents that are not at all crucial to the
subject matter of the arbitration at hand, and may even contain business secrets. Therefore, they will naturally try to object to such requests
to present internal documents on their economic standing.

Under the 1BA Rules on the Taking of Evidence in International Commercial Arbitration 2020: ¢57)
124

125

- The arbitral tribunal shall order the production if it is convinced:
- first, that the issues that the requesting party wishes to prove are relevant to the case and material to its outcome;
+ second, that none of the (other) reasons for objection set forth in Article 9.2 or 9.3 applies; and

« third, per Article 3.3, upon the responding party having provided a description of the document sufficiently clear to identify it or a
sufficiently narrow description of the category of documents reasonably believed to exist; and a statement on the possession, power and
control of the document, including the requesting party’s inability to obtain access via other (not unreasonably burdensome) means.

(58)

~ Requests that amount to “fishing expeditions” are impermissible.

The purpose of document production requests is therefore to be able to insist on the disclosure of material documents that pertain to the
merits of the matter in dispute. The financial background of the plaintiff is typically not such a circumstance. Nevertheless, respondents
repeatedly attempt to extend the scope of document production to include requests for internal documents relating to the claimant’s
financial situation (balance sheets, loan agreements, accounting documents, etc.).

B. Misunderstandings as to the Materiality Requirement

Such applications for document production will usually be unsuccessful. This is because they are based on a fundamental misunderstanding:

The standards that requested documents must be both “relevant to the dispute” and “material to its outcome” are distinct elements of a
single test and a party making a request for production is required to establish both. (59) Between the two requirements, the “materiality”
limb is the more onerous one. (69) Fy rthermore, the “outcome” that is relevant in this assessment is the

125

126

4

“determination of the merits of the case”. (61) This means that it is insufficient for the documents to only be relevant to the basis for the
security for costs request; the requested documents must instead be “material” to the resolution of the entire case, not just relevant and not
just material to the resolution of particular issues. (62)

This element of the test for document production is often neglected when respondents seek to obtain documents from a claimant in the
course of security for costs requests. A request for security for costs, as emphasized above, is not a point in time at which the merits of the
case are to be decided. As such, it is almost impossible for a request for documents in security for costs procedures to be material to the
determination of the merits of the matter.

It is not necessarily the case that document production can never be sought at a time when a request for security for costs is made, but
respondents are advised to ensure they spend more time explaining how the question of claimant’s pecuniosity (and documents related
thereto) is relevant to the outcome of the substantive proceeding. If a respondent cannot present a stateable case on this basis, that
respondent should refrain from raising any such document production requests.
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C. Responding to Questionable Document Production Requests in the context of Security for
Costs Applications

The foregoing has demonstrated that responding parties to questionable document production requests in the context of security for costs
applications can usually demonstrate the failure to meet the prerequisite elements for obtaining document production. The authors
highlight that, merely from a practical perspective, a response to such requests should include consideration for a future or immediate
decision on costs for this procedural phase.

Even if this does not per se dissuade a requesting party, having included a warning as to the potential consequences for costs may increase
the chance that the tribunal will make an immediate cost decision or at least a cost award in the responding party’s favour at the conclusion
of the proceedings. Having expressly brought this matter to the requesting party’s attention may provide a stronger position to request the
reimbursement of those costs when such a decision on costs is to be made.

126

127

V. Recent Practice

The combination of these three dilatory measures will usually not be successful.

In VIAC case ARB-5576, the arbitral tribunal was confronted with document production requests in pursuit of a request for security for costs.
The tribunal denied both measures.

The document production requests were denied on the basis that a respondent has not right to inspect or receive the internal financial
information of a contract partner. It must content itself with publicly available financial information to establish the merit of its request for a
security and cannot seek to gain access to documentation for this purpose.

As to the request for security for costs, the tribunal applied the requirements of Article 33(6) Vienna Rules and assessed whether the
respondents had shown that the recoverability of a potential claim for costs was, with a sufficient degree of probability, at risk. The tribunal
noted that the language “a sufficient degree of probability” amounted to a reduced standard of proof when compared to an assessment on
the balance of probabilities. However, the burden to meet that standard remains with the party requesting the security.

The tribunal then considered the evidence supplied by the respondent and determined that no evidence had been adduced to disprove the
claimant’s publicly available financial statements that attested to the claimant possessing sufficient financial assets. Furthermore, the
respondent was not permitted to imply a lack of assets on the assumption that the claimant would lose the case and the cost of the
proceedings would exceed the amount of liquidity indicated by the claimant’s financial statements. The tribunal also noted that there was no
major change in the financial circumstances of the claimant between the conclusion of the contract (and arbitration clause) as against the
time when the respondent requested the security. Had the respondent doubted the claimant’s financial means, it could have taken steps to
protect itself at the time of the conclusion of the contract. Having failed to do so, it was inappropriate to seek to remedy that omission by a
subsequent request for security for costs.

In VIAC case ARB-5731, the tribunal dealt with a request for the reimbursement of a share of the advance on costs which was paid by the
claimant to cover the respondents’ default pursuant to Article 42(10) Vienna Rules. The respondents in this case answered the request by
submitting a request for security for costs as well as various corresponding document production requests to prove their case for such a
security. As such, the tribunal considered the combination of these requests:

The tribunal first, in a Redfern Schedule, refused all document production requests because they lacked any relevance to the issues in
dispute and were immaterial to the outcome of the proceedings. The request for security for costs was denied on the basis that the
prerequisite elements were not established, in particular the existence of a risk to the recovering of any potential cost award

127
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at the end of the procedure. The tribunal took particular note of the lack of evidence submitted by the respondents to substantiate their
position that a security was required. The respondents’ inability to provide objective evidence and their reliance on allegations and
supposition was particularly noted to be inadequate.

Finally, the tribunal, after confirming its jurisdiction, ordered the responding party to reimburse the claimant for the additional share of the
advance on costs the claimant had covered due to the responding party’s default under Article 42(10) Vienna Rules. This order was contained
in a partial award, which enabled the claimant to seek enforcement of the debt against the responding parties.

In addition, the tribunal issued a costs decision against the respondents for the relevant portion of the proceedings. All in all, the
respondents’ creative combination of the above-mentioned procedural tools was not successful.
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VI. Conclusion

By this contribution, the authors hope to have stimulated greater contemplation of the use and purpose of the advance on costs, security for
costs and document production in arbitration proceedings. For this work and the practical considerations therein, the authors have drawn on
some of their own arbitration experience of the last years, with a particular emphasis on more recent trends. It is their hope that, by
highlighting these matters, arbitration practitioners may be less eager to have recourse to these procedures in instances where they will
result only in obstructing the orderly conduct of arbitration procedures and, thereby, clash with the values of good faith, fair conduct and
commercial reasonableness that should be the basis of any arbitration.

128

References

1 Seefor instance the Vienna Rules 2021, Article 42(4). Although parties may mutually agree to a different allocation/distribution of the
responsibility to fund the (advance on) costs of the arbitration procedure.

2 Vienna Rules 2021, Article 42(11); ICC Rules 2021, Article 37(5); Swiss Rules 2021, Article 41(4); DIS Rules 2018, Article 35.4; and the LCIA Rules
2020, Articles 24.5 and 24.8.

3 Vienna Rules 2021, Article 42(9); ICC Rules 2021, Article 37(6); Swiss Rules 2021, Article 41(4); DIS Rules 2018, Article 35.5; and the LCIA Rules
2020, Article 24.6.

-

4 F Schwarz and C. Konrad, The Vienna Rules, A Commentary on International Arbitration in Austria (2009) at 34-041 to 043; M. Biihler, Non-
payment of the advance on costs by the respondent party: is there really a remedy? (2006) ASA Bulletin, Vol. 24 Issue 2, 290-301 at 291 et
seq.; P. Peters in VIAC Handbook (2019), Article 42, para 20; in Austria, see: OGH, 30 October 1985, 3 Ob 89/85; in England and Wales, see
BDMS Ltd v Rafael Advanced Defence Systems [2014] EWHC 451 (Comm); [2014] 1 Lloyd’s Rep. 576 at 43.

5 Seee.g, P. Peters in VIAC Handbook (2019), Article 42, para 20; N. Elofsson, Immediate reimbursement of substituted advance on costs in
international commercial arbitration, in W. Park (ed), Arbitration International 2017, Vol. 33 Issue 3 at 415-425 at 421.

6 The French Cour de Cassation referred to it by the principle of procedural loyalty that arises between parties to an arbitration agreement,
see Cour de Cassation, civ. 1,9 February 2022, N° 21-11.253, D. 2022, p. 358; see also S. Nataf, Payment of the Advance on Costs, Procedural
Loyalty and Access to Justice: Note on French Cour de Cassation Decision of 9 February 2022, in M. Scherer (ed), ASA Bulletin 2022, Vol. 40,
Issue 4, 855-866.

7 F.Schwarz and C. Konrad, The Vienna Rules, A Commentary on International Arbitration in Austria (2009) at 34-043; which can find support
in Austria through the decision of the Supreme Court in OGH, 30 October 1985, 3 Ob 89/85: “Dal3 diese VorschuBleistung nicht einfach nur
der beim Schiedsgericht als Klager auftretenden Partei auferlegt wird, sondern auch der beklagten Partei, trdgt dem Umstand Rechnung,
daB beide Parteien durch die Fertigung des Schiedsvertrages sozusagen vorweg gemeinsam den Auftrag zum Tatigwerden der
Schiedsrichter erteilt haben und daher fiir deren Honorare solidarisch haften; see also S. Nataf, Payment of the Advance on Costs,
Procedural Loyalty and Access to Justice: Note on French Cour de Cassation Decision of 9 February 2022, in M. Scherer (ed), ASA Bulletin
2022, Vol. 40, Issue 4, 855-866.

8 Seegenerally: N. Darwazeh and S. Greenberg, No One’s Credit Is As Good As Cash, Awards and Orders for the Payment of the ICC Advance
on Costs, Journal of International Arbitration 2014, Vol. 31 Issue 5, 557-574 at 560 et seq.

9 M. Biihler, ‘Non-payment of the advance on costs by the respondent party: is there really a remedy?’ (2006) ASA Bulletin Vol. 24 Issue 2,
290-301 at 293.

;0 M. Biihler, ‘Non-payment of the advance on costs by the respondent party: is there really a remedy?’ (2006) ASA Bulletin Vol. 24 Issue 2,
290-301 at 293.

11)  Vienna Rules 2021, Article 33(1); ICC Rules 2021, Article 28(1).
12)  Swiss Rules 2021, Article 29(4).
13) In the common law world, the concept of privity of contract would be the concept to apply in this context.

14 S, Elsing, G. Flecke-Giammarco, et al., §2.06 Costs, Article 35 Deposit for Fees and Expenses of the Arbitral Tribunal, in G, Flecke-
Giammarco, et al. (eds), The DIS Arbitration Rules - An Article-by-Article Commentary 2020, 554-571 at 567.

15 N. Elofsson, Immediate reimbursement of substituted advance on costs in international commercial arbitration, in W. Park (ed),
Arbitration International 2017, Vol. 33 Issue 3 at 415-425 at 422.

16) BDMS Ltd v Rafael Advanced Defence Systems [2014] EWHC 451 (Comm); [2014] 1 Lloyd'’s Rep. 576 at 43.

17 OGH, 30 October 1985, 3 Ob 89/85; the same has been determined by the French Cour de Cassation, civ. 1, 1 February 2017, Rev. arb. 2017, p.
483, n. Ch. Jarrosson; see also S. Nataf, Payment of the Advance on Costs, Procedural Loyalty and Access to Justice: Note on French Cour de
Cassation Decision of 9 February 2022, in M. Scherer (ed), ASA Bulletin 2022, Vol. 40, Issue 4, 855-866.

18 Vienna Rules 2021, Article 42(11); ICC Rules 2021, Article 37(6); Swiss Rules 2021, Article 41(4); DIS Rules 2018, Article 35.5; and the LCIA
Rules 2020, Article 24.8.

19) BDMS Ltd v Rafael Advanced Defence Systems [2014] EWHC 451 (Comm); [2014] 1 Lloyd'’s Rep. 576 at 45 et seq.
20) BDMS Ltd v Rafael Advanced Defence Systems [2014] EWHC 451 (Comm); [2014] 1 Lloyd’s Rep. 576 at 57.

21 See for example C-59 - Interim Award, VIAC Case No SCH-5304, 2013', in VIAC (ed), Selected Arbitral Awards, Vol 1(2015) 376-382 at 380 et
) seq.; but also BDMS Ltd v Rafael Advanced Defence Systems [2014] EWHC 451 (Comm); [2014] 1 Lloyd’s Rep. 576 at 44.

22 S, Elsing, G. Flecke-Giammarco, et al., §2.06 Costs, Article 35 Deposit for Fees and Expenses of the Arbitral Tribunal, in G, Flecke-
) Giammarco, et al. (eds), The DIS Arbitration Rules - An Article-by-Article Commentary 2020, 554-571 at 568.

© 2026 Kluwer Law International BV, and/or its subsidiaries, licensors, and contributors. 11/13
All rights reserved, including rights for text and data mining, Al training, and similar technologies.


https://www.kluwerarbitration.com/document/TOC_Schwarz-2009_V01
https://www.kluwerarbitration.com/document/KLI-KA-1413006
https://www.kluwerarbitration.com/document/KLI-KA-1413006
https://www.kluwerarbitration.com/document/kli-ka-ai-2017-03-004
https://www.kluwerarbitration.com/document/kli-ka-ai-2017-03-004
https://www.kluwerarbitration.com/document/kli-ka-asab-40-4-007
https://www.kluwerarbitration.com/document/kli-ka-asab-40-4-007
https://www.kluwerarbitration.com/document/kli-ka-asab-40-4-007

Created: 17-02-2026 at 12:54

3 Wolters Kluwer KluwerArbitration

23)  Vienna Rules 2021, Article 42(10) and LCIA Rules 2020, Article 24.7.
24)  LCIA Rules 2020, Article 24.7.

25  Seealso R. Gerbay, Chapter 21: Costs and Advance Payment for Costs, in Maxi Scherer, Lisa Richman, et al., Arbitrating under the 2020
) LCIA Rules: A User's Guide (2021) 371-390 at 52.

26 Specifically in the context of an arbitration under the LCIA rules, the importance of form was considered by the English High Court in

) ZCCM Investments Holdings Plc v Kansanshi Holdings Plc & another [2019] EWHC 1285 (Comm). While the court does assess the content of
the decision, a factor in whether a decision by the tribunal is a mere order or a true award is the name given to the document by the
tribunal (see ZCCM at 40).

27 N. Darwazeh and S. Greenberg, No One’s Credit Is As Good As Cash, Awards and Orders for the Payment of the ICC Advance on Costs,
) Journal of International Arbitration 2014, Vol. 31 Issue 5, 557-574 at 564.

28) See, e.g. P. Peters in VIAC Handbook (2019), Article 42, para 43.
29) Vienna Rules, Article 42(1) and 44.

30 Vienna Rules, Article 44(2) only foresees the Secretary General of VIAC calculating the administrative fees and arbitrators’ fees and
) expenses “at the end of the proceedings’.

31)  Seethe discussion about concerning the LCIA Rules as to the reason to prefer such decisions be made in the form of an award.

32 N. Darwazeh and S. Greenberg, No One’s Credit Is As Good As Cash, Awards and Orders for the Payment of the ICC Advance on Costs,

) Journal of International Arbitration 2014, Vol. 31 Issue 5, 557-574 at 567; M Arroyo, Chapter 17, Part Il: Commentary on the ICC Rules, Article
37,in M. Arroyo (ed), Arbitration in Switzerland: The Practitioner’s Guide (Second Edition), 2018, 2463-2478 at 45; ICC Case No. 17050 (2010),
ASA Bulletin 2011, p. 642; and T. Williams, A. Durrani, et al., ‘The Advance on Costs in Arbitration Reimbursement of Substituted Payment’
in M. Scherer (ed) Journal of International Arbitration 2021, Vol. 38 Issue 3, 345-358.

Swiss Rules 2021, Article 34.1.

34 M. Biihler and M. Stacher, Chapter 18, Part IV: Costs in International Arbitration, in M. Arroyo (ed), Arbitration in Switzerland: The

) Practitioner’s Guide (Second Edition), 2018, 2567-2594 at 2580; and F. Peter and U. Weber-Stecher, The Myth of Partial Awards on Advances
on Costs in International Commercial Arbitration in Switzerland under the Swiss Rules, in M. Scherer (ed), ASA Bulletin 2021, Volume 39
Issue 3, 545-569 at 547-548 (who provide a particularly stinging rebuke of the practice of granting such applications); T. Zuberbiihler, C.
Miiller, P. Habegger, Swiss Rules of International Arbitration (Third Edition) 2023, Article 41, paras 30-32.

w
w
—

35  Seefor the argument in the negative F. Peter and U. Weber-Stecher, The Myth of Partial Awards on Advances on Costs in International
) Commercial Arbitration in Switzerland under the Swiss Rules, in M. Scherer (ed), ASA Bulletin 2021, Volume 39 Issue 3, 545-569.

36) T.Zuberbiihler, C. Miiller, P. Habegger, Swiss Rules of International Arbitration3, Article 41, para 32.
37)  DIS Rules 2018, Article 27.4(i).

38 S, Elsing, G. Flecke-Giammarco, et al., §2.06 Costs, Article 35 Deposit for Fees and Expenses of the Arbitral Tribunal, in G. Flecke-
) Giammarco, C. Boog, et al. (eds), The DIS Arbitration Rules — An Article-by-Article Commentary (2020) 554-571 at 59-60.

39 S, Elsing, G. Flecke-Giammarco, et al., §2.06 Costs, Article 35 Deposit for Fees and Expenses of the Arbitral Tribunal, in G. Flecke-

) Giammarco, C. Boog, et al. (eds), The DIS Arbitration Rules - An Article-by-Article Commentary (2020) 554-571 at 59-60 and the footnotes
associated therewith, as well as D. Kiihner and G. Flecke-Giammarco, Part IV: Selected Areas and Issues of Arbitration in Germany, ICC
Arbitration in Germany, in P. Nacimiento, et al. (eds), Arbitration in Germany: The Model Law in Practice (Second Edition) 2015, 753-785 at
56-58.

40) G.Born, International Commercial Arbitration (Third Edition) 2021, 675-1026, 5.01.D[6].

41 N. Blackaby, C. Partasides, A. Redfern, Powers, Duties, and Jurisdiction of an Arbitral Tribunal, in N. Blackaby, C. Partasides, et al., Redfern
) and Hunter on International Arbitration (Seventh Edition) 2023, at 5.110.

42 G. Zeiler and L. Beisteiner, in VIAC Handbook (2019), Article 33, para 23; L. Beisteiner, New Vienna rules: Where do you stand on Security
) for Costs?, Kluwer Arbitration Blog, 7 April 2018.

) Arbitration (Third Edition) 2021; although arbitrators trained in the common law may be more open to the possibility.

44 A, Redfern and S. O’Leary, Why It Is Time for International Arbitration to Embrace Security for Costs (2016) Arbitration International,
) Volume 32, Issue 3, 397-413; S. Camilleri, Between rags and riches: rethinking security for costs in international commercial arbitration, in
W. Park (ed), Arbitration International, 2021, Volume 37, Issue 4, 851-862.

45 Practical Law, Security for costs and claims in international arbitration, 2023 at 14; G. Zeiler and L. Beisteiner, VIAC Handbook (2019),
) Article 33 at 236.

46) G. Zeiler and L. Beisteiner, VIAC Handbook (2019), Article 33 at 236.

47 ). Nedden and I. Witte, The Exception in Theory, a Unicorn in Practice? Revisiting Security for Costs from a Practitioner’s Perspective,
) Stockholm Arbitration Yearbook 2022, Volume 4, 39-58 at 43.

48) Chartered Institute of Arbitrators’ International Arbitration Practice Guideline: Applications for Security for Costs (2015), article 1.

49 Seethe commentary to Article 2 to Chartered Institute of Arbitrators’ International Arbitration Practice Guideline: Applications for
Security for Costs (2015) and C. Ford, Practical Insights on Security for Costs, Practical Insights on Arbitral Procedure Kluwer Law
International, 2021 at Ill.b; ). Heiner Nedden and I. Witte, Chapter 4: The Exception in Theory, a Unicorn in Practice? Revisiting Security for

© 2026 Kluwer Law International BV, and/or its subsidiaries, licensors, and contributors. 12/13
All rights reserved, including rights for text and data mining, Al training, and similar technologies.


https://www.kluwerarbitration.com/document/kli-ka-schiedsvz-2015-06-008-n
https://www.kluwerarbitration.com/document/kli-ka-schiedsvz-2015-06-008-n
https://www.kluwerarbitration.com/document/kli-ka-asab-39-3-004
https://www.kluwerarbitration.com/document/kli-ka-asab-39-3-004
https://www.kluwerarbitration.com/document/kli-ka-asab-39-3-004
https://www.kluwerarbitration.com/document/kli-ka-asab-39-3-004
https://www.kluwerarbitration.com/document/kli-ka-asab-39-3-004
https://www.kluwerarbitration.com/document/TOC-Boog-2019
https://www.kluwerarbitration.com/document/TOC-Born-2021
https://www.kluwerarbitration.com/document/TOC-Blackaby-2022
https://www.kluwerarbitration.com/document/TOC-Blackaby-2022
https://www.kluwerarbitration.com/document/kli-ka-born-2021-ch17
https://www.kluwerarbitration.com/document/kli-ka-born-2021-ch17

Created: 17-02-2026 at 12:54

3 Wolters Kluwer KluwerArbitration

Costs from a Practitioner’s Perspective, in A. Calissendorff and P. Schéldstrom (eds), Stockholm Arbitration Yearbook 2022, Volume 4, 39—
58 at 47.

50) G. Zeiler and L. Beisteiner, VIAC Handbook (2019), Article 33 at 236.

51) Vienna Rules 2021, Article 33(6).

52 Per the Vienna Rules 2021, Article 33(6), the arbitral tribunal only “may”’ grant the request upon a respondent establishing the

) prerequisite elements.

53 Vienna Rules 2021, Article 33(7); LCIA Rules 2020, Article 25.2; M. Biihler and M. Stacher, Chapter 18, Part IV: Costs in International

) Arbitration, in M. Arroyo (ed), Arbitration in Switzerland: The Practitioner’s Guide (Second Edition) 2018, 2567-2594 at 60.

54 Chapter 3: Purpose of Document Production, in R. Marghitola, Document Production in International Arbitration, International Arbitration

) Law Library 2015, Volume 33, 11-20 at 12.

55) |dem at 14.

56 Chapter 11: Documentary Evidence, in ). Waincymer, Procedure and Evidence in International Arbitration, 2012, 825-884 at 836; T.

) Zuberbiihler, D. Hofmann, et al., IBA Rules of Evidence: Commentary on the IBA Rules on the Taking of Evidence in International
Arbitration (Second Edition) 2022, 29-102 at 37-38.

57) Idem at 8 et seq.

58 These are requests for document production “aimed at identifying possible claims or sources of further inquiry, rather than at obtaining

) materials that are likely to be adduced as evidence in support of existing claims” as per G. Born, International Commercial Arbitration
(Third Edition) 2021, 16.02 [E] at 2535.

59 Commentary on the revised text of the 2020 IBA Rules on the Taking of Evidence in International Arbitration, January 2021, at 11; T.

) Zuberbiihler, D. Hofmann, et al., IBA Rules of Evidence: Commentary on the IBA Rules on the Taking of Evidence in International
Arbitration (Second Edition) 2022, 29-102 at 67; G. Born, International Commercial Arbitration (Third Edition) 2021, 16.02 [E] at 2537.

60) N.Blackaby, C. Partasides, et al., Redfern and Hunter on International Arbitration (Seventh Edition) 2023, at 6.96.

61 T.Zuberbiihler, D. Hofmann, et al., IBA Rules of Evidence: Commentary on the IBA Rules on the Taking of Evidence in International

) Arbitration (Second Edition) 2022, 29-102 at 51-52.

62) G.Born, International Commercial Arbitration (Third Edition) 2021, 16.02[E] at 2537.
© 2026 Kluwer Law International, a Wolters Kluwer Company. All rights reserved.
Kluwer Arbitration is made available for personal use only. All content is protected by copyright and other intellectual property
laws. No part of this service or the information contained herein may be reproduced or transmitted in any form or by any means, or
used for advertising or promotional purposes, general distribution, creating new collective works, or for resale, without prior
written permission of the publisher.
If you would like to know more about this service, visit Kluwer Arbitration or contact our Sales staff at lrs-sales@wolterskluwer.com
or call +31(0)172 64 1562.

© 2026 Kluwer Law International BV, and/or its subsidiaries, licensors, and contributors. 13/13

All rights reserved, including rights for text and data mining, Al training, and similar technologies.


https://www.kluwerarbitration.com/document/kli-ka-amdm-82-04-016-n
https://www.kluwerarbitration.com/document/TOC_KA_PSM_IBA_Rules_2A_Inhault
https://www.kluwerarbitration.com/document/TOC_KA_PSM_IBA_Rules_2A_Inhault
https://www.kluwerarbitration.com/document/TOC_KA_PSM_IBA_Rules_2A_Inhault
https://www.kluwerarbitration.com/document/kli-joia-410506
https://www.kluwerarbitration.com/document/kli-ka-schiedsvz-2022-04-006-n
https://www.kluwerarbitration.com/
mailto:lrs-sales@wolterskluwer.com

