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I. The Expectations of Parties When Opting for Arbitration

It is common ground that arbitration should be the best, fastest, most efficient and also cheapest way to solve disputes. But is this really
true? Is it still true these days? Or have “best practices in international arbitration” become so rigid, so formalistic and so inflexible that they
have in fact turned into a dinosaur? An animal doomed to extinction? Of course, the answer must be “no”. Not only that the arbitration
community would never allow this to happen. Not only that we would lose all the benefits of arbitration, such as worldwide enforceability of
the awards, the right to choose arbitrators in whom we personally trust, the flexibility in language issues as well as confidentiality of the
proceedings. But, arbitrators should be aware of the fact that parties may become disappointed because the proceedings do not develop as
fast and as efficiently as they had expected. Again – a dinosaur?

Is all of this really true? Is it fair to say arbitration is no longer efficient because of over-staffed teams of lawyers, never-ending rounds of
submissions authorized by tribunals despite clear procedural timetables that are not kept because of the admission of delaying tactics in
due-process paranoia?

Does “International Arbitration Practice” really offer unnecessary features such as multitudes of lengthy written witness statements,
document production phases that do not always yield the desired results, or cross-examinations carried out by lawyers unfamiliar with the
appropriate techniques? The situation has been exacerbated with new cost factors inherent in virtual or semi-virtual hearings brought about
by the COVID-19 pandemic, where (additional) expensive technical service providers have joined the team, so far only consisting of court
reporters and their colleagues in the translators’
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booth. ( 1) ) While all of these are of course necessary to uphold the high standards we have become used to, they most certainly have not
made arbitration any cheaper.

Complaints as to the flexibility of arbitration are, in some cases, justified. Arbitrators may be unwilling to deviate from their trusted
templates for procedural orders, and arbitral institutions sometimes demand the procedural history of an award to reflect every single
request for time extension or other formal request, causing the substantive part of an award to be preceded by more than a hundred pages
merely describing the course of the proceedings that takes long hours of drafting. Not only are these sections often superfluous, they are not
infrequently read only by the tribunal secretary who had the task to prepare a first outline of this section.

Strict rules on the taking of evidence and wrongly applied restrictions to the submission of proof that may not always be immediately
available can lead to blurred views of the facts. The reluctance of arbitral tribunals to appoint experts beyond those hired by the parties
does, in fact, not always facilitate a tribunal’s search for the real truth.

The big overweight body of procedure is sometimes reflected in a duration of proceedings of six or seven years. Even though arbitral
institutions do what they can to avoid this, the author has, in her recent practice as a counsel, seen two arbitrations, each under different
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institutional rules, that lasted for seven years respectively. One of them is still not finished, which is reflected by the long tail a dinosaur has
– waiting for the award and then potentially facing annulment proceedings, or even non-enforcement despite the denial of annulment at the
seat of arbitration.

Therefore, arbitrators should bear in mind to meet the parties’ expectations and not to disappoint them. But what does this mean? Do
parties, at least parties from Central Europe, have a joint understanding of the role of the tribunal, and – more importantly – does such joint
understanding also include an expectation that the arbitral tribunal should try to help the parties settle their case? Is early dispute
settlement a common feature? This topic has recently been the subject of a lively discussion at a conference in Basel jointly organized by
DIS, the Swiss Arbitration Centre and VIAC on “Joint Arbitration Culture in the DACH-Region” in which the author had the honor to act as a
panelist.

This essay is not the written version of what was discussed amongst the participants, nor is it an abstract prepared for the conference. ( 2) )

Quite to the
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contrary, the discussion inspired the author to write this Yearbook contribution some time after the event, in the hope that it may help
arbitral tribunals to contribute more actively to early dispute resolution in order to make arbitration as effective and attractive a dispute
resolution instrument as possible.

II. First Step – Multi-Tiered Arbitration Clauses

In order to facilitate the early settlement of disputes even before the involvement of arbitral tribunals, international commercial contracts
frequently contain one or two additional prerequisites before arbitration may be initiated. Usually, if a dispute arises, the parties mutually
compel themselves to an attempt to settle their disputes amicably. In fact, it is not uncommon for a contractually prescribed negotiation
phase to begin (obligatorily) between the persons originally involved at a lower level in the commercial hierarchy before escalating the
dispute to the management level, sometimes even to the respective parties’ CEOs. Some clauses also demand the parties to undergo a
formal mediation procedure – hopefully under predefined rules and not under “appropriate rules to be agreed upon” – before arbitration
may get started.

The mere existence of such a cascade of measures will often show the parties’ initial desire not to litigate or arbitrate a dispute, but to settle
it amicably. Still, practical experience shows that mere settlement talks between the parties on a commercial level are – if commenced at all
– often unsuccessful. In addition, such multi-tiered clauses may represent a stumbling block that must be overcome before the arbitral
tribunal can be considered competent to preside over the dispute. ( 3) )

If the first tier has not been (fully) complied with, or if amicable settlement talks have not been sufficiently documented in order to later
prove that they actually took place, this may lead to an upfront dispute about the competency of the arbitral tribunal, or, at least, allow the
other side to argue that the arbitration is premature.

The precise result of such an argument remains uncertain at an international level. International arbitral practice has not answered the
question whether a prerequisite obligation to negotiation (in good faith) may, in fact, bar a party from initiating arbitration proceedings in
the absence of such negotiations being conducted unequivocally. In part, this problem arises out of
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a lack of consistency and clarity as to an arbitral tribunal’s competency to decide on its own jurisdiction (Kompetenz-Kompetenz). ( 4) )

Within international arbitral practice, the mandatory nature of multi-tiered dispute resolution clauses will often depend on the precise
wording of the clause in question and the detail or thoroughness of the prerequisite procedure set out by the parties in their contract. ( 5) )

The use of mandatory language or the inclusion of prerequisite mediation or expert determination tend to be significant in the ultimate
decision on whether multi-tiered dispute resolution clauses will act to prevent arbitrations from proceeding.

In the DACH region, the Swiss Supreme Court upheld the mandatory nature of such prerequisites for arbitral proceedings although the
precise consequences of their non-fulfilment were not definitively decided. ( 6) ) The Swiss Bundesgericht indicates a preference for arbitral
tribunals to respond to a failure to comply with (mandatory) multi-tiered dispute resolution clauses by staying the proceedings in favor of
completing the procedural prerequisites. The reason for this is borne out of a desire to avoid the need to later constitute a new tribunal in
the event the “tier 1 procedure” does not resolve the dispute and to prevent negative consequences arising from applicable limitation
periods. ( 7) )

German courts have similarly upheld the importance of adhering to mandatory multi-tiered dispute resolution clauses, but provided a
clearer picture as to the consequence of the non-fulfilment of mandatory prerequisites, i.e., the inadmissibility of the claim for being
premature. ( 8) ) The German courts have clarified that the arbitral tribunal’s competence to hear the case is unaffected by the failure to
complete the mandatory prerequisites for arbi
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tration, but that the case itself must procedurally be declared premature in the absence of compliance. ( 9) )

These domestic perspectives on the relevance of adhering to multi-tiered dispute resolution clauses (where they are interpreted to be
mandatory) show that it is crucial not to overlook the formal criteria that must be met. In order to avoid future problems, the matter of the
dispute must be clearly defined, including the legal position and, preferably (and, according to the wording of some clauses necessarily), also
the claim that the requesting party intends to make. Mere “talks about damages” will often not meet the criteria of tier 1 of the dispute
resolution clause.

Frequently, such clauses will also prescribe strict time limits (e.g., 30 days to reach a settlement) or mention “good faith talks” in order to
reach an amicable agreement on the dispute. All of this is, of course, not in vain as it forces each party to clearly define the dispute, but also
to evaluate its chances and risks at a very early stage, which will most certainly be helpful also for future settlement considerations with the
help of the arbitral tribunal.

The more detailed and the more sophisticated such a multi-tier dispute resolution clause is structured, the more probable it is that mistakes
are made that turn into a major impediment for future arbitration proceedings and can even endanger prescription of the respective claims.
It has to be borne in mind that, according to most applicable laws, it is only the commencement of proper (arbitration or litigation)
proceedings before the competent tribunal or court and not the entering into a preliminary attempt to settle that will interrupt prescription.
( 10) )

If, for example, the first step of a dispute resolution clause requires the parties “to use their best efforts to negotiate in good faith and settle
amicably any dispute and, if not settled in due course, such dispute will be referred in writing to a higher level within the parties’
organizations for resolution”, this offers an opposing party quite a number of reasons to argue a failure to comply with such multi-tiered
dispute resolution clause.

As a result, the opposing party may challenge the arbitral tribunal’s competency or submit that the arbitration is premature. As previously
highlighted, arbitral tribunals and doctrine have expressed different views on either of which would be the case, and whether an arbitral
tribunal should actually reject the request for arbitration or simply stay the pending proceedings until the first tier has successfully been
complied with. A mere staying would usually be more beneficial to claimant, as it would otherwise
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risk the claim to become time-barred; the opposite is of course true for respondent.

In any event, the (alleged) lack of compliance with the preliminary steps of a multi-tier dispute resolution clause will often result in a
responding party raising the matter at the jurisdictional phase of the proceeding. It is virtually guaranteed to give rise to additional time and
cost investments that only serve to delay proceedings. Where the arguments have particular merit, the proceedings may even be bifurcated
to address the procedural issue separately before going into the merits of the case. While this is, of course, in the best interest of the
responding party (and where the complaint is sustained, the efficient conduct of arbitral proceedings), claimants will want to avoid such an
interim phase. In their attempt to do so, claimants may point out that the object of an early settlement as foreseen by the clause is
frustrated and therefore meaningless if the matter has already gone to arbitration. Therefore, it is not uncommon for arbitral tribunals to
take a pragmatic view and proceed with the arbitration if (at least) rudimentary negotiations or talks took place before the arbitration was
commenced. After all, arbitration should be efficient. But – would it not be more helpful if the tribunal itself should assist the parties in an
active way to find a settlement? While the common law tradition might look at such an approach with a suspicious eye, we can see that the
Vienna Rules, the DIS Rules and the Swiss Rules foster such endeavors – a joint element in their common arbitration culture.

III. Institutional Rules and the Arbitral Tribunal‘s Obligations to Assist the Parties
The first thing to remark is that each of the three arbitration institutions in the DACH region (VIAC, ASA and DIS) have seen their rules
amended in recent years. The DIS Rules were amended in 2018, while both the Vienna and Swiss Rules saw amendments made in 2021.

Each of these sets of rules provides for a plethora of ways in which proceedings can be conducted more time- and cost-effectively. Examples
of recent changes include making provision for facilitating electronic filing over filing in hard-copy, convening hearings remotely rather than
in person and specifically acknowledging a tribunal’s duty to ensure proceedings are conducted expeditiously. This includes rules for
expedited proceedings, which are found in all institutional rules (DIS arbitration rules, Annex 4; Vienna Rules, Article 45 and Swiss rules,
Article 42).

As many of us know, the Austrians, Swiss and Germans are quite different in style and approach. Even though they share the same legal
culture, these differences are (stunningly, in fact) well reflected in the different wording they use in their arbitration rules regarding early
settlement through arbitral tribunals.
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The DIS rules, in Article 26, are the strictest when talking about the tribunal’s role in facilitating a settlement. “Unless any party objects
thereto, the arbitral tribunal shall, at any stage of the arbitration, seek to encourage an amicable settlement of the dispute or of individual
disputed issues.” This is enhanced by Article 27, which in 27.2 requires the Tribunal to convene a case management conference, in principle
within 21 days. At this conference, the Tribunal is, according to 27.4, required to propose measures for increasing efficiency of the procedure,
propose the application of expedited procedures and explore a possibility of using mediation ( 11) ) or some other method of amicable
dispute resolution.

A reason why the DIS includes this in its rules might be that German courts are bound by the same. The German ZPO, Section 278(1), provides
the same requirement as set out above for domestic courts, also using the word “shall”.

The Swiss Rules use a less strict approach in Article 19.5: (Only) “with the agreement of each of the parties, the arbitral tribunal may take
steps to facilitate the settlement of the dispute before it.” On the other hand, precise as a Swiss watch, they continue: “Any such agreement
by a party shall constitute a waiver of its right to challenge an arbitrator’s impartiality based on the arbitrator’s participation and knowledge
acquired in taking the agreed steps.”

It should be noted that the second sentence of this provision is an important inclusion in case the “steps to facilitate the settlement” include
mediation, where the arbitrators or the chairperson acts as a mediator, a practice that is often not viewed very favorably. ( 12) )

Article 19.6 continues: “At any time during the arbitration proceedings the parties may agree to resolve their dispute, or any portion of it, by
mediation, including under the Swiss Rules of Mediation, or any other forms of alternative dispute resolution. Unless the parties agree
otherwise, the arbitration proceedings will be stayed during that period.” It is actually quite common to include a provision to indicate the
possible merit of mediation, as it is seen as a more efficient method of dispute resolution.
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Under the Swiss Procedure law, there used to be the compulsory institute of a “Referentenaudienz”. ( 13) ) As this is a very specific and
structured procedure, it will be dealt with in more detail below. Still, there is a basis for the judge‘s help in early settlement during the
proceedings.

Coming back to arbitration, the Vienna Rules are the most flexible in this respect, which may be a sign of “Viennese coziness”, but also a
concession towards parties from a common law background. It is, in particular for people who are familiar with the explicit desire of state
judges to convince the parties to reach a quick settlement at the very start of the proceedings, quite astonishing that an explicit provision for
a settlement has, for the first time ever, been integrated into the VIAC Rules only in 2021. In court proceedings, the so-called “preparatory
hearing” is, according to Section 258 ZPO (Austrian Code of Civil Procedure), specifically designated to attempt to reach a settlement between
the parties. Furthermore, the state judge, according to Section 204 ZPO, can at every stage of the proceedings, upon request or on his or her
own motion, suggest the parties to reach a settlement.

Therefore, the common cultural background in Austria and Germany should be the same. Still, the newly introduced Article 28.3 of the Vienna
Rules, concerning the conduct of the arbitration, (only) states: “At any stage of the proceedings, the arbitral tribunal is entitled to facilitate
the parties’ endeavors to reach a settlement.” There is no obligation on the Tribunal to suggest the possibility of settling between the Parties,
just an entitlement and nothing more, but at least both the idea and the authority to make such a suggestion are now enshrined in the
Vienna Rules.

In my opinion, the intention of the Vienna Rules is definitely enough. DIS obliges the Tribunal to take this measure even in cases where it is
simply not going to happen. I think it is better for institutions to create a climate among its arbitrators that encourages amicable settlements
rather than obliging them to follow formal procedures to ask after the possibility of a settlement. We have all been in situations where a
chairperson asked whether there might be a settlement with a hint of apathy in its voice. This is the result of the president feeling obliged to
tick off the box “settlement proposed” when there is clearly no room for this.

Thus, when comparing the arbitration rules, the wording as well as the obligations of tribunals to facilitate, moderate or suggest a
settlement are quite different: Under the German rules, there is an obligation (“shall, unless none of the parties objects”), under the Swiss
Rules, a possibility (“may” take steps to facilitate a settlement “with the agreement of each of the parties”), and under the Vienna Rules,
there is a mere “entitlement” to – in the German original – “support” the parties in “their endeavors”.
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Still, all three of these provisions clearly show that it is possible and definitely not forbidden to make arbitration proceedings end quickly
through structured settlement talks and, thereby, raise the parties’ contentment and satisfaction with arbitration as an effective means for
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dispute resolution. Can this be regarded a common selling argument, or will it be subject to justified criticism, at least from common law
users?

IV. Continental ‘Tradition’ of Early Settlement – Also in Arbitration?

It has been variously reported that international arbitration has a lower rate of settlements between parties than domestic litigation. ( 14) )

The 2021 Queen Mary survey on international arbitration has indicated that only very few respondents reported their clients being more
willing to settle disputes following the disruption to business caused by COVID-19. ( 15) ) Essentially, it does not appear that settlements,
being the most effective early dispute resolution mechanism, have become any more enticing for parties.

There appears to be something about international arbitration that makes parties more resolute in their positions and less interested in
conceding certain points in favor of a timely and cheaper end to their dispute. Still, there is this common tradition in the DACH region that
the arbitral community should profit from, and which is, most certainly, also a selling argument for choosing the respective institutional
rules.

This is, of course, to a certain extent also true for the ICC Rules that in Appendix 4, lit h (as modified in 2021), contemplate a specific
technique designed for “encouraging the parties to consider settlement”, and leave it open to the tribunal “where agreed – to take steps to
facilitate settlement”, however, “provided that every effort is made to ensure that any subsequent award is enforceable by law”. Key in
ensuring the continued enforceability of the award is to safeguard the impartiality of the arbitrators, which is an important factor to be dealt
with in more detail below.

Despite the amendment to this provision being minor from an editorial point of view, essentially substituting “informing” the parties about
settlement opportunities for “encouraging” the parties to explore them, it speaks to a clear shift in the role arbitrators are being asked to
play in ICC proceedings as well. Arbitrators are being asked – where appropriate – to adopt a proactive
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approach to exploring settlement possibilities. This is an important development that speaks to the heightened levels of engagement
expected of prospective arbitrators asked to preside over cases subject to the ICC Rules.

But let us first get back to the common culture in the DACH region: As already pointed out above, it is a common feature in Austria, Germany,
and Switzerland for a court judge to try to make the parties settle their case before starting the evidentiary proceedings. This is maybe also
driven by the fact that state judges, unlike arbitrators and in particular unlike counsel, are neither paid by hourly rates, nor at least in
relation to the specific case value. Therefore, their desire to get the case off their desk without time-consuming evidentiary proceedings and
without the necessity to write a long and well-argued decision is as evident as it is understandable.

By contrast, arbitrators are not only appointed for the case at hand, they are usually more prepared and willing to decide the case. They
usually very much appreciate the opportunity to deliberate with their co-arbitrators. They enjoy meeting their co-arbitrators (preferably in
nice surroundings abroad) and discussing the case, sometimes even over a good meal. Therefore, taken from this starting point – being very
different from that of a state court judge – they usually feel less compelled to actively encourage parties to reach an early settlement. Still,
the joint “legal tradition” would normally not impede Austrian, German or Swiss arbitrators to think about offering their services and joint
efforts to facilitate a settlement.

V. Arbitrators’ Fees – a Major Stumbling Block on the Way to Early Settlement?

And, there is one other important point to consider: Most institutional rules only award the full arbitrators’ fees if the case culminates in a
final award with considerable reductions if no award is written. Even though institutional remuneration schemes have recently been modified
and many institutions have adapted their (internal) guidelines to reward efficiency, there remains considerable scope for arbitrators to have
a different attitude to the raising of settlement opportunities.

It may very well be the case that the early settlement of disputes goes against the economic interests of an arbitrator. Arbitrators may be
less inclined to proactively and effectively facilitate or encourage the settlement of a dispute. Of course, this is not the desire of the
arbitration community as a whole and ought not to arise. However, if arbitrators are being asked to assume a new role as active participants
in settlement facilitation, it is worth considering the environment in which arbitrators are being asked to perform this task.

At present, there is no real clarity offered by any of the institutions as to the consequences for arbitrator fees in the event a settlement is
facilitated by the arbitrators prior to the drafting of the arbitral award. All the arbitrators
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know for sure is that they are unlikely to receive the full measure of their fees, since most institutional rules include a discretion for the
institution when fixing arbitrator fees in the event of the early termination of proceedings. ( 16) ) This is a practical concern that cannot be
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ignored. Despite the fact that we might all prefer the loftier motivation of ‘serving the parties’ best interests’ to take priority, this may not
always be pursued. Many arbitrators will act on this motivation, but it cannot be excluded that some may not.

An arbitrator who is asked to actively and effectively promote the possibility of a settlement between the parties is, essentially, being asked
to risk his or her own financial well-being. It is submitted that this is unlikely to produce effective engagement by arbitrators in (facilitating)
the settlement procedure. While it could be argued that a settlement reduces the total volume of work an arbitrator is expected to perform
per mandate, this argument presupposes that arbitrator has plentiful additional appointments that can fill the time saved in not needing to
conduct an arbitration until the issuance of a final award. There are certainly many senior arbitrators for whom this may be the case, but it
could have a disproportionate effect on younger or less experienced arbitrators who are unable to absorb the financial consequences of a
premature termination of the proceedings.

Of course, it is not the responsibility of the parties or the arbitral institutions to guarantee an arbitrator any specific level of financial
comfort. However, it is in the best interest of both of these participants in the arbitral proceedings to ensure the scene is set for the most
effective resolution of a dispute and, as the arbitral institutions have recognized, the role of the arbitrator plays a pivotal part.

It may thus also be in the interest of the arbitral institutions to explore methods by which arbitrators may be incentivized to contribute to
the effective resolution of disputes through encouraging the conclusion of settlements. The author does not suggest universally
compensating arbitrators with the full measure of the fees as set out in the respective fee schedules published by all arbitral institutions.
There are certainly cases where the mere initiation of arbitral proceedings will represent a strong inducement to the parties to settle their
dispute and paying the full measure of arbitrator fees for a settlement at such an early stage will only contribute to portraying arbitration as
excessively costly.

Instead, arbitral institutions may wish to further supplement their arbitration rules or practice guidelines to enhance transparency into their
fee calculations, both generally as well as specifically for successfully facilitated settlements. Not only will a more structured and open
disclosure of such fees allow arbitrators to anticipate the value that is placed on their participation in the early settlement process, the
added information may even assist parties in
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reaching a settlement as the costs saved in ending the arbitration proceedings will also be clearer and allow for more concrete settlement
negotiations.

Creating room for true early dispute resolution must be based on a culture within the institution and adopted by the arbitrators that puts
such resolution at the fore of everyone’s minds. This is only achievable if all actors in an arbitration are given the information and tools
necessary to realize practical settlements. Ultimately, great clarity as to the consequences of a settlement on the fees of arbitrators is in line
with the institution’s desire to see cases resolved quickly and to improve its reputation as a center for dispute resolution.

The author does not suppose to set out a scale of increasing percentages of the total fees that might be payable to arbitrators who
successfully encourage the settlement of disputes. This is a task that must be performed by each arbitral institution based on the total
volume of information derived from their caseloads. The author does, however, identify a few difficulties that should be considered in the
attempt by institutions to establish the enhanced transparency in their fee calculations.

It is clear that a clarified fee structure is unlikely to result in specific percentages associated with settlements achieved at each stage of an
arbitration proceeding. Arbitration is a process that can be tailored to the parties and, as such, is subject to considerable variance in the
efforts and complexities that arise. The difficulty for arbitral institutions will exist in the weighing of the interest of all participants to have
clarity as to the sum likely to be paid to the arbitrators and the disincentivizing effect the figure might have on settlements if parties notice
they are steadily recovering less and less of their advance on costs (admittedly this effect is likely limited).

Further, a rigid system of figures with increasing fees might also incen-tivize some arbitrators to predetermine the best procedural stage at
which to encourage a settlement for their own financial gain. It could become possible to calculate the level of effort required to reach a new
stage in fees against the expected return of that effort, thereby reducing the arbitrators’ interest in encouraging settlement at a very early
stage. This may be mitigated by the correct structuring of the fee scheme or by continuing to allow some discretion to the institution when
setting fees even within the clarified fee structure. This discretion should be limited, however. If too much discretion is afforded, the
transparency in arbitrator fees is lost and arbitrators are unlikely to be incentivized to actively encourage settlement opportunities.

It is also worth considering whether the ability to calculate the best moment for a settlement is necessarily a negative consequence. Even if
an arbitrator is able to determine a moment in time as the best opportunity for the parties to settle, the goal of enticing active and efficient
engagement in the exploration of settlement possibilities is achieved, irrespective of its timing. Institutions might simply wish to ensure the
value proposition for a settlement at later stages of proceedings does not diminish the incentive to reach settlements at early stages.
Ultimately, since the arbitrators’ fees tend to repre
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sent a smaller portion of the overall cost of arbitration (despite being of significant importance to the arbitrator), the ability for arbitrators to
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identify the most lucrative moment to encourage settlements is unlikely to have a meaningful impact on the positions of the parties to a
dispute.

The foregoing raises the question whether arbitrators being aware of their level of compensation might influence the parties in reaching or
refraining from a settlement. While little empirical date exists as to the influence arbitrators can have on parties in settling a dispute, the
current trend in arbitration is clearly towards increasing arbitrator engagement in encouraging settlements between parties. The author is
skeptical as to whether arbitrators can have a significant adverse impact on the parties actively and driven by their own volition exploring a
likely settlement.

The primary method by which arbitrators would be able to delay a settlement is by indicating the chances of success to parties before
issuing an award. This is, of course, impermissible and tarnishes the perceived impartiality of any arbitrator. In turn, this will damage the
reputation of the arbitrator and make future appointments by that arbitrator exceedingly unlikely. Thus, this method of disincentivizing a
settlement is not a realistic factor that should be considered by institutions. Sufficient mechanisms, both structural and personal, exist to
prevent such conduct or punish it, should it occur.

Furthermore, the largest motivators for a settlement will always be the financial and reputational consequences resulting from the existence
of the dispute and the costs inherent in continuing the arbitration proceedings. The arbitrators’ attitude is unlikely to play a significant factor
in this dynamic. What the arbitrator brings to the table is an independent view of the status of   the parties’ respective cases, which permits
the arbitrator to identify opportune moments to propose and encourage the exploration of a settlement. Knowledge of the arbitrators’ fee
structure is unlikely to influence these talks, but they may provide the arbitrators with a level of confidence and security in their own
position when making the settlement proposal. Furthermore, such knowledge may also entice arbitrators to adopt appropriately
incentivizing conduct to suggest and encourage the parties to explore a settlement.

At present, no such encouragement for arbitrators exists within the arbitration rules and practice guidance issued by institutional
proceedings. There remains room for arbitral institutions to develop in this direction to further enhance the time and cost effectiveness of
international arbitration. The author hopes future revisions and supplements to arbitration rules both internationally and in the DACH region
will seize upon this opportunity.
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VI. Loss of Impartiality?

The increased desire for arbitrators to assume an active role in exploring the early settlement of disputes possibly constitutes a shift in the
character of the office of arbitrator depending on the legal tradition with which one is familiar. As identified above, the civil law tradition is
more comfortable with the arbiter of a dispute involving him or herself in the course of the presentation of the case and the exploration of
the underlying facts at issue. This is not necessarily the case for those familiar with the common law tradition. ( 17) )

The manner in which arbitrators ‘encourage’ the settlement of disputes as per the trend promoted by arbitral institutions could have
unintended consequences for the perception of the impartiality of arbitrators depending on the legal traditions of the parties to a case or
their legal counsel.

In the continental tradition, the arbitrators’ thorough involvement in settlement facilitation is unlikely to raise many eyebrows. The German
Constitutional Court has stressed that a consensual resolution of the dispute is to be preferred to a win/lose decision of the dispute based
on purely legal considerations in a court judgment. ( 18) )

In the same vein, the Higher Regional Court of Munich has stated: “The fact that an arbitrator has participated in settlement negotiations
with the parties and has supported a settlement proposal which is far away from the expectations of the party that challenges him, does not
justify, in and of itself, doubts as to his independence and impartiality … From the perspective of a reasonable party, this would only be the
case if that party could have the legitimate impression that the conduct of the arbitrator is based on bias or arbitrariness.” ( 19) )

It would seem quite well-settled ( 20) ) and, in the opinion of the author, relatively uncontroversial for arbitrators, in the climate as described
by the German courts, to assume a proactive and meaningful role in not only encouraging a settlement, but also identifying bases for
settlement or even reasons as to why a settlement might be the preferred solution. Despite such a
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role requiring an arbitrator to depart from their more traditional role as an arbiter of a dispute, the position of the arbitrator as a resolver of
a dispute both fits within the civil law tradition and could help achieve the goals of modern international arbitration.

Of course, the actual process of the arbitrator’s involvement in the settlement process remains largely dependent on the extent to which the
parties desire the arbitrator to be involved. An arbitrator should never be overly eager to ‘impose’ a settlement on a party. As an
independent actor, the arbitrator should merely guide the parties to a resolution and point out the path. Whether the parties ultimate
venture out on that path remains their own prerogative.
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Thus, the question of the impartiality of an arbitrator engaging in the settlement procedure, which may necessitate a degree of frankness not
generally employed by arbitrators hailing from the common law tradition, is unlikely to be viewed by civil law practitioners as sufficiently
meaningful to challenge an arbitrator based on this role. Naturally, arbitrators need to remain cautious and refrain from definitive
statements as to the status of the relevant parties’ cases, but the participation in settlement facilitation as such is accepted practice that
ought not give rise to any perception of bias or partiality.

The question for common law practitioners with limited experience in the legal system of their civil law colleagues may give rise to issues,
however. It does not take much for arbitration proceedings to be protracted or delayed by an errant procedural application or challenge to
the continued arbitral mandate of an arbitrator deemed to have engaged in excessive settlement facilitation. Thus, where the goal is to
achieve the early termination of disputes (by settlement), it is important for arbitrators to be cognizant of the expectations of all parties
involved. Even if, as the author believes, it is unlikely for any arbitrator to be successfully challenged over their appropriate participation in
the facilitation of a settlement on the ground of partiality, ( 21) ) it remains important not to antagonize counsel unaccustomed to an arbiter’s
proactive engagement in the progression of a dispute.

It is important for arbitrators to outline their own expectations and intentions as to the level of their potential involvement in the arbitration
at an early stage of the proceedings. By addressing these matters early, practitioners who are unfamiliar with true settlement facilitation by
arbitrators are offered the opportunity to express their views and have them considered and addressed before any delays can be caused to
the overall progress of the case. ( 22) )

111
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Counsel, being obliged to act in the best interest of their clients, will then be both informed of the possibility of arbitrator engagement and
given a chance to comment thereon. Since a settlement between the parties is almost universally to the benefit of the client, there should be
limited grounds to dispute the arbitrator’s appropriate and reasonable involvement in facilitating that goal, if the possibility has been clearly
addressed at the outset.

For continental practitioners the practice of raising their involvement in settlement facilitation may be all the more important, as many of
the commonly accepted methods might be taken for granted, but seem odd or foreign to other practitioners. In the interest of conducting
smooth and efficient proceedings, it may be worth dedicating some conscious thought and time to discussing the arbitrators’ role in the
proceedings and nip the questions of partiality in the bud.

VII. Best Practices – Dos and Don’ts
Having discussed some of the important considerations pertaining to the involvement of arbitrators in the facilitation/encouragement of
early settlement of proceedings, the author believes it is helpful to draw together some practical guidance on how practitioners may best
structure their own arbitrations. Drawing on her own experience in the DACH-region, as well as internationally produced guidance, what
follows are some dos and don’ts for arbitrator facilitated settlements.

Considerable work in drawing together the best of both the civil and common law traditions in this area was done by the Center for Effective
Dispute Resolution (CEDR) with their Rules for the Facilitation of Settlements in International Arbitration, published in 2009. The guidance
produced by the CEDR Commission on Settlement in International Arbitration, co-chaired by Gabrielle Kaufmann-Kohler and Lord Woolf ( 23) )

serves as a helpful starting point for the practical tips detailed below. Article 5 of these CEDR Rules, which largely speaks for itself, is
reproduced below for ease of reference. It is important to emphasize that these rules are only directly applicable upon the agreement of
both parties.

112

113

“Facilitation of Settlement by Arbitral Tribunal

1. Unless otherwise agreed by the Parties in writing, the Arbitral Tribunal may, if it considers it helpful to do so, take one or more
of the following steps to facilitate a settlement of part or all of the Parties’ dispute:
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1.1. provide all Parties with the Arbitral Tribunal’s preliminary views on the issues in dispute in the arbitration and what the
Arbitral Tribunal considers will be necessary in terms of evidence from each Party in order to prevail on those issues;

1.2. provide all Parties with preliminary non-binding findings on law or fact on key issues in the arbitration;

1.3. where requested by the Parties in writing, offer suggested terms of settlement as a basis for further negotiation;

1.4. where requested by the Parties in writing, chair one or more settlement meetings attended by representatives of the Parties
at which possible terms of settlement may be negotiated.

2. The Arbitral Tribunal shall not:

2.1. meet with any Party without all other Parties being present; or

2.2. obtain information from any Party which is not shared with the other Parties.

3. The Arbitral Tribunal shall:

3.1. insert a Mediation Window in the arbitral proceedings when requested to do so by all Parties in order to enable settlement
discussions, through mediation or otherwise, to take place;

3.2. adjourn the arbitral proceedings for a specified period so as to enable mediation to take place when requested to do so by a
Party in circumstances where the contract in dispute contains a mandatory mediation provision which requires the Parties to
mediate any relevant dispute, and the Parties have failed to do so before the time the issue is raised in the arbitration
(provided that such failure was not due to the action or inaction of the Party requesting the adjournment).

These guidelines as to the facilitation of settlements by arbitrators set out a number of the hard limits and procedural safeguards that are
required of arbitrators engaged in the practice. Restrictions on ex parte involvement (Article 5(2)) or the kinds of measures that may be
employed (Article 5(1)) are key points of departure for arbitrators, but they stop short of providing practical support in the settlement
facilitation process. This is what the author will provide below:

First, it should be noted that a settlement may come about quite naturally during well-structured proceedings. For example, if the arbitral
tribunal

113
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deliberates at an early stage, e.g., after the first round of substantial submissions, and reflects (in a general sense) on those submissions with
the parties before work is begun on the subsequent responding submissions, the tribunal may pose questions or highlight topics that should
be addressed in future. This effort, while it requires the ‘buy-in’ of the parties, may be of great help to the parties when strategizing on how
to proceed with their respective cases. Additionally, identifying these matters may help both sides identify problems or opportunities that
have, so far, gone unnoticed or underexploited. This approach can also increase the odds of a satisfactory settlement being achieved after
the parties are forced to confront not only the strengths and weaknesses of their own case, but also, in particular the strengths, of the
opponent’s case.

This procedural step can be implemented either in writing, through procedural orders or in an appropriately prepared Terms of Reference, (
24) ) alternatively through a conference with the parties, such as a formal midstream conference. Midstream conferences are another civil law
tool used to address the dispute at a point in time when all the participants to the arbitration have had the opportunity to understand
(although not fully detail) the main points at issue. ( 25) ) They enable the tribunal to engage with the parties toward the better further
exploration of the case in a time and cost-efficient manner by emphasizing the relevant points. Common law traditionalists are unlikely to be
comfortable with this level of arbitrator involvement, but the measured application of arbitrator expertise to the general course of
arbitration proceedings is precisely one such method that can bring true efficiency to international arbitration.

The measured use of midstream conferences is, of course, key. While it is one thing for an arbitrator to identify the important issues for the
parties to focus on (without limiting party autonomy to explore other matters in future submissions), it is quite another for the tribunal to
engage in the “early legal evaluation” of the case. Early legal evaluation is closely connected to the list of questions or topics that the arbitral
tribunal wishes to see addressed, but goes a step further. The tribunal must be extra careful not to draw preliminary conclusions before
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concluding the evidence taking procedure. An arbitrator is likely to form a preliminary opinion on the evidence submitted, but the actual
114

115

evaluation of that evidence and conclusions drawn on the basis thereof must be reserved until all the information has been put to the
tribunal.

To avoid the impression of being prejudiced or biased, a preliminary opinion of the important elements of the case should never be given
without the explicit wish and consent of the parties and must always include a waiver of challenge arising out of the arbitrators having
voiced their preliminary opinion. All of this must be well documented, even though it seems possible not to include such opinions in the
formal protocol, but use a résumé protocol for this specific hearing. ( 26) )

Arbitrators making active and specific settlement proposals are even more risky. In the opinion of the author, this may easily cross the line
where bias sets in. It should actually be the role of the parties themselves to draw the economic conclusions from what the tribunal
preliminarily said, and, ideally, the tribunal should not be involved in the actual settlement discussions. Nor should it, without the specific
request of both parties, make an economic settlement proposal (as is also indicated in Article 5(1.3) of the CEDR Rules).

Stutzer has, in his instructive article, “Settlement Facilitation – Does the Arbitrator have a Role?”, ( 27) ) described in detail the various
parameters for and elements of a “Referentenaudienz” ( 28) ) (an audience with the arbiter where the arbiter offers a preliminary, prejudicial
view of the case to the parties ( 29) ) ) under Swiss procedural law, also known as the “Zurich Way” of settling a case with the help of the
courts. Can this serve as a model for arbitration as well?

As the author is not a Swiss lawyer and has, therefore, never experienced such a procedure herself, she can only sum up what she finds most
remarkable, coming from an Austrian civil procedure background where such a structured procedure (somehow comparable to the precision
of a Swiss watch) does not take place. The Austrian judges usually apply a more comprehensive and less detailed approach when it comes to
exploring settlement possibilities. The following remarks as to the suitability of a comparable approach also in arbitration are to be seen
under this pretext.

First, the possibility of a “Referentenaudienz“ is to be addressed at the very beginning of the proceedings, the parties need to be asked
whether they want it, and a date for such hearing, preferentially a whole day, is to be fixed. ( 30) ) That should and will, of course, work for
arbitration as well. Consent of both parties is of the essence, as is thorough preparation by the arbitral tribunal. Such a full day is of no use if
the tribunal has not really gone into the issues of the case and reached a certain level of consensus on the crucial factual and legal issues of

115

116

the case. If different tribunal members offer different views, this will most likely neither make a good impression, nor be helpful. Again, this
means “extra work” for the tribunal at an early stage that should be taken into account when fixing its remuneration in case of successful
settlement.

Sometimes, even meaningfully drafted terms of reference that actually deal with the factual and legal issues to be solved and do not only
state that “the arbitral tribunal will deal with all issues it deems relevant” will help to make the parties think in depth about their case and
serve to facilitate a settlement. ( 31) )

Second, within the Referentenaudienz, according to Stutzer, the rules of the game have to be declared and fixed at the very beginning. This
includes a waiver of claims alleging impartiality because of what has been voiced at this hearing, which could not be more true for
arbitration as well. It is advisable that a high-level representative of each party be present who is also duly empowered to conclude a
settlement. ( 32) ) Nothing to add, perfect also for arbitration purposes.

Next, further rules for the judge follow that, again, fully apply to any arbitral tribunal: Prepare! Deliberate! Write! Be as explicit and
reasonable as possible! No caucusing, no arm-twisting! Record immediately! ( 33) )

Stutzer concludes that a Referentenaudienz is never futile: Either, the case is settled, or everyone is more alert about the pressing and
relevant issues, so that the submissions to come will be more precise and to the point, which will also raise the quality of the final decision. (
34) ) The author has to conclude that she is quite impressed by this vademecum for any settlement procedure, that will, without any doubt, if
applied consciously and deliberately, also increase settlement chances in arbitral proceedings.

VIII. Sixteen Golden Rules on the Way to Settlement

Having said all this, what exactly is the route to follow if a tribunal decides or the parties request to try to reach a settlement?

There are rules for the parties and rules for the tribunal. Let us start with the parties:
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First, there must be a common understanding of both parties that they allow this to happen. The parties must not only be ready to allow the
tribunal to highlight the facts and legal issues it deems decisive, but also to waive

116

117

objections deriving from such clear outspoken words, i.e., they must waive the possibility of challenging the arbitrators afterwards.

Second, there must be a true will of the parties to – eventually – settle. Even though it may be of interest to hear the views of the tribunal
before evidence-taking and, in particular, before preparing cross-examination, it would be an abuse of the tribunal’s time and efforts if a
party already knows in advance that it will, under no circumstances, effectively do so.

Third, counsel for the party should really know the case including its strengths and weaknesses. No serious and sensible advice as to
whether or not to settle can otherwise be given.

Fourth, it is an absolute must to listen to the tribunal and clearly understand their message. A good settlement is always better than a
surprising negative result. Parties should not underestimate the risk that evidentiary issues might turn around during the proceedings to
come.

Fifth, bear in mind that any information you give during settlement talks will never be erased from the arbitrators’ minds. It is simply a
fiction to believe that – even if you all agree that facts or settlement offers disclosed shall not be used in case a settlement fails – this can be
erased from the brains of the arbitrators or the opposing party. We are all human – it simply won’t.

Sixth, also consider economic issues, in particular one’s own strength and the risk of an eventual insolvency of the opposing party, the costs
to come (which may be much more unpredictable than in state court proceedings) and the necessity of the personal involvement of key
personnel. Considering all this, a settlement may not be as negative as it first seems. Also take into account future counterclaims that may
still be permissible.

Seventh, bring representatives entitled to settle. Sufficient power of attorney as well as counsel flexible enough to advise on unexpected
issues and their impact on the case.

Eighth: Do not quarrel with fate after having settled. No need to play the “what if” game. You will never know.

As to arbitral tribunals, the dos and don’ts have in fact already been sketched quite clearly above. Still, here come eight guidelines for them
as well:

First, make it clear that facilitating a settlement is permissible. This is clearly the case under the abovementioned VIAC, DIS and Swiss Rules,
but may be quite different under other legal cultures.

Second, make the parties affirm that they want settlement talks and/or proposals. You save unnecessary efforts if they don’t.

Third, assure that they waive any objections on impartiality and bias deriving from the settlement talks.

117
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Fourth, choose the right point in time. Early settlement is only valuable if it is indeed early. At some point in time, it will simply be too late.

Fifth, prepare. Know the case well. A tribunal who only says that proceedings might take long and be costly and that everything is very
unclear and difficult will lose its credibility before the proceedings have actually started. The tribunal should clearly state its position on
factual and legal issues and not merely beg the parties to please settle. It should actively help them to settle by highlighting strengths and
weaknesses of each side.

Sixth, know your limits. No ex parte or caucus meetings, no final expression of views. Things may change dramatically during the proceedings
to come. And: Arbitration is not mediation. Nor is it appropriate to force the parties into a settlement.

Seventh, don’t be disappointed if no settlement can be reached. After all, the work done in considering a settlement allows you to be more
familiar with the file at an early stage and may allow you to conduct the subsequent proceedings much more efficiently.

Eighth: If possible and desired, issue an award with an agreed wording reflecting the settlement. This will be enforceable in line with the New
York Convention.
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A few final considerations:

A settlement procedure involving the arbitrator will never be like a mediation. The arbitrators will not be able to express themselves as freely
on the positions of the parties, nor can the arbitrators weigh the parties’ positions in detail in the course of the procedure.

In order to properly facilitate a settlement, the tribunal should enter into the merits of the case and explain the legal issues that will have to
be solved as well as the facts that are to be proven, and – to a certain extent – also its preliminary views on this. It is simply not enough to
say that the factual and legal situation is complex and each party bears a certain risk.

The arbitrator must be careful not to make a party feel like they are being forced into a particular settlement agreement. The procedure must
be entirely free of the perception of coercion on the part of the arbitrator.

The parties may not be as open if the arbitrator is present out of the fear that frankness may be used against them if the procedure fails.

IX. The Incorrect Time and the Incorrect Method

In this context, the author would like to share some real experiences about settlements being enhanced by arbitral tribunals that seemed
less favorable.

Let us start with the incorrect time.
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As stressed above, “early settlement” should really be early. In one of the cases experienced by the author, to the great astonishment of both
parties, after 6 years of submissions, extensive evidence taking over roughly three hearing weeks, the arbitral tribunal, at the end of the final
day having heard oral closing statements, asked whether it would not make sense for the parties to enter into settlement talks. (Nearly) all
costs had been spent at this point in time. The parties could not believe their ears. They were honestly shocked, because it seemed that the
arbitral tribunal simply did not want to write the award. This certainly raised doubts with the parties whether arbitration was the most
efficient and fastest dispute solving instrument. Needless to say, the parties could not settle. The expenditure of legal costs had already run
its course, reducing its role as a factor in settlement negotiations, and the tribunal’s proposal came at a time when the parties were most set
in their ways with little prospects of coming together. Neither the timing chosen, nor the method used by the tribunal made any substantial
contribution to the parties’ interest in settlement. Unfortunately, it only tarnished the parties’ perception of the proceedings.

While the foregoing example was principally a problem of timing, there are also several incorrect methods, again all experienced by the
author herself. They are all true war stories and may serve as a guideline for arbitrators on how not to proceed unless it is their intention to
deter the parties from arbitration in the future.

In one case, the tribunal factually made the parties settle because it demanded unreasonably high fees. This can, of course, only happen in
ad hoc proceedings. The author was counsel to claimant in eight parallel proceedings initiated some 20 years ago, where the tribunal
proposed to apply the Austrian Tariff Act (usually the basis of cost reimbursement for lawyers’ fees before civil courts and applied by analogy
in arbitration). The arbitrators proposed to charge the higher rates normally foreseen for appeal proceedings in litigation (Tariff Post 3B) for
the two party-appointed arbitrators and the highest rate (Tariff Post 3C, normally used for Supreme Court Proceedings only, and applicable
not per hour, but by submission) for the chairman. The proposal was to charge these rates on an hourly basis which is normally only used for
the lowest Tariff Post 3A in first instance proceedings. According to Supreme Court Decisions, certain orientation along the lines of the Tariff
Act can be deemed “reasonable remuneration” and therefore serve to determine the arbitrators’ fees in case no remuneration has been
stipulated in the arbitration agreement or agreed with them in advance. In practice, that meant that each single hearing hour would, for the
three arbitrators together, incur a fee of nearly € 150,000,–. The parties settled at once without further proceedings, but a foul aftertaste
remained, and they never opted for arbitration again.

In another case the author has experienced as counsel, an out-of-court settlement was triggered by a simple procedural decision in principle
unrelated to settlement: In a post M&A dispute concerning an Austrian target, the
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parties had chosen English as the language of the arbitration. As the target was Austrian, all the documents pertaining to its legal
permissions and a myriad of underlying contracts were, of course, in German. The dispute was about warranties concerning, inter alia, legal
defects concerning the target’s public law permissions and pending disputes out of the abovementioned contracts. Even though all the
arbitrators and all of the parties’ counsel (it was, in fact, a multi-party arbitration) were German native speakers, upon request of
Respondent’s counsel, the tribunal took the decision that all of these documents, put together in binders filling a room of 20 square meters,
would need to be translated into English. This made the parties settle immediately, but again, it seriously damaged their confidence and
trust in arbitration as the ideal dispute resolution mechanism.

Created: 17-02-2026 at 12:57

KluwerArbitration

© 2026 Kluwer Law International BV, and/or its subsidiaries, licensors, and contributors.
All rights reserved, including rights for text and data mining, AI training, and similar technologies.

12/15



Shocking or threatening the parties into a settlement is another technique that should be avoided at all costs. What does this mean? We
have, of course, never seen impolite arbitrators or arbitrators applying real violence. But, the evident reluctance or unwillingness of a
tribunal to really enter into the substance of the case or, at an inappropriate point in time, issuing a procedural order by which the parties
are bound to negotiate alternative settlement methods like Calderbank Offers or make offers along the lines of baseball arbitration ( 35) ) may
create an impression with the parties that they are more forced into a settlement than they actually want.

Even at the (first) Case Management Conference, the endeavors of the tribunal to prepare the ground for an out-of-court settlement may be
misplaced and not well received if the parties get the impression that the tribunal seems to be simply reluctant to do its job: The author
experienced a case where the tribunal, after having heard the positions of the parties in the first oral hearing only scheduled for one day, in
the late afternoon – in presence of counsel – the chairman started to address the parties directly. He pointed out in a very general way that
“multiple complex and difficult questions would have to be solved. Evidence-taking would be burdensome and extensive, costs would be
high and the proceedings – also due to the fact that this was a multi-party case – would most certainly last several years.” So, would the
parties please consider a settlement? With these words, the hearing was ended. The parties, eventually, did settle, but never went for
arbitration again.

These examples show that there are real consequences for the inappropriate use or timing of arbitrator involvement in facilitating
settlements. The impact may not be visible in the ongoing arbitral proceedings, but inappropriate proposals may tarnish the reputation of
arbitration in the eyes of its users. This is, of course, to be avoided at all costs.
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X. The Award Reflecting a Settlement

Once parties do manage to achieve a settlement (whether facilitated by the arbitral tribunal or not), they remain advantaged by the decision
to agree to arbitration and the initiation of proceedings. All three of the institutional rules available in the DACH region enable the arbitral
tribunal to assist the parties by including their settlement agreement in a final award.

The benefit of such inclusion is to ensure the settlement agreement is binding and enforceable on the same terms as a traditional final
award, ( 36) ) the ease of which being one of the key attractions to international arbitration in the first place. ( 37) ) Consequently, the
involvement of the arbitrators post agreement on the terms of a settlement remains a valuable resource for the parties to cement their
agreement.

All three of the DACH institutional rules include essentially the same provisions that enable the issuance of an award by a tribunal on foot of
an agreement reached between the parties. ( 38) ) In each case, the parties must jointly make the request for such an award to the arbitral
tribunal. The arbitral tribunal is also extended a discretion whether to perform this function, but, as a rule, will most certainly do so. Even
though all three of the rules only provide that the tribunal “may” ( 39) ) perform this function or following the request by the parties having
been “accepted” ( 40) ) by the tribunal, in practice, it is unlikely that tribunals will refuse to perform this function (not least because their
participation is likely to increase the remuneration they will receive).

The Vienna and Swiss Rules make the acceptance of this task by the arbitral tribunal completely discretionary, subject only to the general
requirements of good faith and the efficient and expeditious conduct of the proceedings. ( 41) ) The DIS Rules, on the other hand, appear to
suggest the arbitral tribunal should accept the request to issue an award based on a settlement subject only to the existence of “serious
grounds not to do so”. ( 42) ) It is unclear what these serious grounds are (although they would certainly include suspicions regarding
facilitating money-laundering activities) and whether it
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truly represents a restriction on the discretion generally extended to the arbitral tribunal since the tribunal is not compelled to explain what
it considers to be serious grounds.

In general, it is the author’s opinion that the three rules state essentially the same and no material difference in the operation of the arbitral
tribunal’s discretion to accept a request to prepare a final award containing a settlement between the parties exists within the DACH region.
The arbitral tribunal’s involvement post-agreement on the terms of a settlement is overall a positive measure to ensure the effective
resolution of disputes. Parties enjoy the added security in enforceability, while arbitrators benefit from participation in the conclusion of the
dispute and the performance of their arbitral mandate.

XI. Conclusion

As stated at the very beginning of this article, arbitration is not always as quick and cost-effective a dispute resolution mechanism as it could
and should be. An active role of the tribunal to facilitate an early settlement can be an efficient tool to reassure the parties’ confidence and
trust in arbitration. Of course, this can only be done based on common consent and understanding of the parties. It must also be clear that
such approach does not entail a later challenge of the tribunal because of the views it explained during the settlement talks.
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It is also important for the arbitrators to choose the correct point in time, when the main issues and facts are on the table, but no actual
evidence taking in the form of a full oral hearing including cross-examination has yet taken place. In order to take advantage of potential
settlement opportunities, it is crucial that the arbitral tribunal actively participates in the effective encouragement of settlements, which is
impossible without proper – albeit time-consuming – preparation of the file. Such (additional) efforts by the tribunal should be taken into
account when determining their fees after a successful settlement. The settlement can be recorded in an arbitral award agreed upon by the
parties to ensure an enforceable title.

Arbitral tribunals, from both the civil and common law traditions, should consider actively asking the parties whether they want them to
engage in the facilitation of settlements. This may not only be an important selling argument for arbitration under the Vienna, DIS or Swiss
Rules, but also a crucial cornerstone for the attractiveness of arbitration as a whole.
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