
A guideline, which should, among other things, 
clarify the requirements for the documentation 
of  the energy efficiency measures, has still not 
been published at the time of  writing.

This causes legal uncertainty for the energy sup-
pliers. 

One issue, however, seems to have been solved 
recently: Energy suppliers selling energy on a 
stock exchange or OTC will not be treated as 
energy suppliers and burdened with the corre-
sponding obligations under the EEA as long as 
their counterparties do not declare themselves 
end-customers. Such end-customers purchasing 
directly at the stock exchange or OTC take over 
the EEA obligations for the energy bought and 
used by themselves.

Developments in the Gas Business

The regulatory authority E-Control Austria 
is adapting the main ordinance specifying de-

tailed rules for the Austrian Gas Market Model 
to comply with Commission Regulation (EU) 
984/2013 establishing a Network Code on Ca-
pacity Allocation mechanisms in Gas Transmis-
sion Systems, which enters into force on No-
vember 1, 2015.

On July 10, 2015, the EU and the Energy Com-
munity countries in the Central Eastern and 
South Eastern European region, including Aus-
tria, signed a Memorandum of  Understanding 
regarding the building of  missing gas infra-
structure links, technical and regulatory issues 
which hamper security of  supply, and the de-
velopment of  a fully integrated energy market 
in the region. 

From an Austrian perspective it is striking that 
the list of  infrastructure projects identified as 
top priority in this MoU does not include any 
interconnection to and from Austria. The same 
applies to the list of  projects selected for re-

ceiving financial assistance under the first CEF 
Energy 2015 call for proposals as published by 
the European Commission on July 14, 2015. 
There seems to be no project at hand to re-
place the Nabucco and South Stream projects, 
which would all have led to the Austrian gas 
hub Baumgarten. This might have implications 
for Austria as a major gas transit country in the 
future.

The current restructuring of  major European 
energy companies also has its impact on Aus-
tria. EdF is planning to divest its 25% share in 
the Styrian energy company ESTAG. It is ru-
mored that an investment fund managed by the 
Australian Macquarie Bank intends to acquire 
this stake in ESTAG. It remains to be seen 
whether or not the province of  Styria, which 
holds 75% of  shares, will exercise its preemp-
tion right. 
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The Austrian Alternative Fi-
nancing Act (Alternativfinan-
zierungsgesetz), due to enter 
into force in autumn 2015, 
will establish the legal basis 
for the financing of  SMEs 
(small and medium-sized en-
terprises, as defined in EU 
law) through crowdfunding 
and citizen participation 
models. Furthermore, it will 
create a legal framework for 
the operators of  crowdfund-
ing platforms. Some of  the 
most important elements of  
the Act are:

Broad Scope of  Application

The Alternative Financing Act applies to typical 
SME’s – i.e., to businesses in need of  financing 
which: (a) have fewer than 250 employees and 
(b) either generate annual turnover of  no more 
than EUR 50 million or with an annual balance 
sheet totalling not more than EUR 43 million.

This broad scope of  application thus opens 
crowdfunding up to a whole range of  SMEs 
across Europe, not necessarily restricted to Aus-
trian companies or start-ups.

Issue Volume Up to EUR 1.5 Million

The new law will significantly increase the maxi-
mum issue volume currently admissible without 

issuing a capital markets prospectus, raising it 
from its present level of  EUR 250,000 to EUR 
1.5 million, thereby enabling the financing of  
slightly larger investment projects. Investments 
over EUR 5 million (minus the funds already re-
paid) raised over a seven-year observation peri-
od will trigger the need to publish a prospectus.

Alternative Financing Instruments

The scope of  the new law covers shares, bonds, 
and business shares in capital companies and 
cooperatives, as well as profit participation 
rights, silent partnerships, and subordinated 
loans that are very common in practice. Dona-
tions or similar voluntary payments do not fall 
within the scope of  the law. Special rules ap-
ply to shares and bonds offered to the public 
with a total consideration of  no less than EUR 
250,000 and no more than EUR 1.5 million 
(prospectus obligation “light”).

Individual Investments up to EUR 
5,000

In line with the principle of  investor protection, 
individual investments are generally limited to a 
maximum of  EUR 5,000 (per project, within a 
period of  12 months, in instalment payments). 
In principle, only “professional investors” are 
exempt from the above limitations.

Broad Information Requirements Vis-
à-Vis Investors

In addition to information on the business and 
the alternative financing instrument, the current 
annual accounts, the business plan including de-

tails specifying the intended issue volume that is 
expected to raise the capital through the issue 
of  alternative financing instruments, and other 
contractual terms applicable to the financing in-
struments need to be disclosed.

This minimum information must be “verified” 
by an expert (i.e. attorney, accountant, notary 
public, chamber of  commerce, management 
consultant, or financial adviser), as the Austri-
an Financial Market Authority (FMA) does not 
have any powers of  verification.

Relief  for Crowdfunding Platforms 

In the future, operators of  a crowdfunding plat-
form must either hold trade licences entitling 
them to act as financial advisers (for invest-
ment transactions) or investment service pro-
viders (for transactions in alternative financing 
instruments under the Securities Supervision 
Act (Wertpapieraufsichtsgesetz)) or be in pos-
session of  a licence issued by the FMA. This 
has the decisive advantage that in the future a 
trade licence, which is fairly easy to obtain, will 
suffice. However, in addition to this, operators 
will be obliged to take out third party liability 
insurance and to adopt measures to prevent 
money laundering and the financing of  terror-
ism, which could see the administrative costs 
increase somewhat.

Summary

Crowdfunding remains a high risk investment, 
and its success or failure may be a very close 
call. However, for Austria as a business location 
and major start-up hub, crowdfunding will fos-
ter financing possibilities for SMEs.
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