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Hungary
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Cerha Hempel Spiegelfeld Hlawati, Partnerschaft von Rechtsanwälten

aCQuISITIOn OF REaL ESTaTE
Legal system

1	 How	would	you	explain	your	jurisdiction’s	legal	system	to	an	investor?	

The Hungarian legal system is a civil code system, therefore there 
is no distinction between common law and equity. 

Injunctions to prevent actions are available, though rarely 
applied by courts.

Oral contracts have binding force, however only written 
contracts are considered to be valid in certain cases (see ques-
tion 23).

As for the parole evidence rule, courts may decide a case 
based on oral evidence even if such oral evidence is contradictory 
to the written evidence.

Recording conveyance documents

2	 What	are	the	legal	requirements	for	recording	conveyance	documents?

In order to convey titles regarding real estate a contract should be 
concluded in writing and the seller has to be registered as owner 
in the land registry. Furthermore, the Land Registry Act requires 
that the documents transferring titles of real property be counter-
signed (signed and stamped) by an attorney or by a public notary 
(in-house counsels may countersign documents concluded by their 
employer). The same rules apply everywhere in Hungary.

A duty equal to 10 per cent of the value of the real property 
and an administrative procedural duty in the amount of e9 are 
payable by the party acquiring the title. There are exemptions 
and preferences such as lower rates for acquisition of flats;  acqui-
sition of real property for the purposes of reselling by real prop-
erty brokers; and acquisition of land for the purposes of building 
residential premises thereon.

Foreign investors

3	 What	other	factors	should	a	foreign	investor	take	into	account	in	considering	

an	investment	in	your	jurisdiction?

Entities other than natural persons with Hungarian citizenship 
cannot acquire ownership of land. This rule is subject to change 
in 2011 in accordance with the EU legislation. There are also 
certain current exemptions from the above restriction (the acqui-
sition of a farm with less than 6,000 square meters of land is not 
prohibited). 

Permission of a governmental authority (the Kozigazgatasi 
Hivatal – Administration Office) is required for the acquisition 
of any real property (other than land, but including the farms 
referred to above) by foreign investors. The restriction generally 
does not apply (and will completely cease in 2009) to legal per-

sons and citizens of other EU member states.

Exchange control

4	 If	a	non-resident	invests	in	a	property	in	your	jurisdiction,	are	there	exchange	

control	issues?	What	about	return	of	capital?

There are no exchange control mechanisms applicable to busi-
ness activities of non-resident investors with respect to real estate. 
Repatriation of profits is subject to income or dividend and with-
drawal tax.

Legal liability

5	 What	types	of	liability	does	an	owner	of	real	estate	face?	Is	there	a	standard	

of	strict	liability	and	can	there	be	liability	to	subsequent	owners?	What	about	

tort	liability?

There is no central taxation of owners of real estate solely based 
on their ownership; there is the possibility of the municipalities 
imposing various local taxes.

No special tort liability rules exist with respect to owners of 
real estate except for strict liability for damage caused to third 
parties by parts of the building that have fallen off or any other 
deficiency in the building, unless the owner is able to prove that 
the applicable regulations have not been violated and that, in 
order to abate potential damage, it has, in both construction and 
maintenance, acted in a manner that can generally be expected. 
This does not affect the right of the owners to demand compensa-
tion from persons who have caused the damage.

As a general rule the entity using the environment is liable 
for causing harm to the environment and is obliged to cover the 
costs of prevention and restoration. The owner shall not prevent 
the conclusion of any such prevention or restoration (but shall 
be entitled to receive compensation).

Persons who, directly after the occurrence of the harm or 
danger own or use the land where the activity causing the harm 
or danger was performed, are jointly and severally liable for caus-
ing harm or endangering the environment.

Protection against liability

6	 How	can	an	owner	protect	itself	from	liability	and	what	types	of	insurance	

can	they	obtain?

In the case of real property other than land, entities listed as such 
under question 9 shield ultimate owners from third party claims, 
provided that the unlimited liability of such entity has not been 
misused by the ultimate owners.

As for the environmental responsibilities referred to under 
question 5, the owner shall be exempted from such liability if 
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it discloses the name of the actual user of the real property and 
proves unequivocally that he or she is not liable.

Choice of law

7	 How	is	the	governing	law	of	a	transaction	involving	properties	in	two	

jurisdictions,	one	outside	of	your	jurisdiction,	chosen?	What	are	the	conflict	

of	laws	rules	in	your	jurisdiction?

With respect to ownership and other in rem rights the laws of 
the location of the asset are the governing laws, thus as far as 
Hungarian real property is concerned the  law relating to the 
location of such property shall apply. The laws applicable to 
matters other than ownership and in rem rights vary depending 
on the actual legal matter concerned.

Subject-matter jurisdiction

8	 Does	subject-matter	jurisdiction	exist?	Who	are	necessary	parties?	What	

is	required	for	out-of-jurisdiction	service?	Must	a	party	be	qualified	to	do	

business	in	your	jurisdiction	to	enforce	remedies	in	your	jurisdiction?

Legal disputes regarding lease agreements and the exercise of in 
rem rights with respect to real property located in Hungary come 
under the exclusive jurisdiction of Hungarian courts, meanwhile 
Hungarian courts are excluded from hearing disputes with the 
same subject matter regarding real property located abroad.

There are no special regulations as regards the parties neces-
sary for such litigation.

Investment entities

9	 What	entities	does	your	jurisdiction	recognise?	What	are	pass-through	

entities	for	tax	purposes	and	what	entities	best	shield	ultimate	owners	from	

liability?

Entities created under the Companies Act are general partner-
ships (KKT) limited partnerships (BT), limited liability compa-
nies (KFT), private limited companies (ZRT) and public limited 
companies (NYRT). Cooperatives, and in accordance with the 
EU legislation in force European Cooperatives and Societas 
Europea, are also possible. Foreign business entities may further 
establish branch offices and commercial representations.

Pass-through entities are general partnerships, limited part-
nerships and branch offices of foreign business entities. 

Commercial representations practically may only serve mar-
keting purposes.

uS investors

10	 What	form	of	entities	do	US	investors	customarily	use	in	your	jurisdiction?

Limited liability companies (KFT) and private limited companies 
(ZRT) are the most popular among foreign investors. As men-
tioned under question 9 the shield from liability is sufficient in 
these cases, and additionally the stricter rules (as for registered 
capital, disclosure obligations and so on) of public limited com-
panies do not apply.

Organisational formalities

11	 What	are	the	organisational	formalities	of	creating	the	above	entities?	What	

requirements	does	your	jurisdiction	impose	on	a	foreign	entity?	What	are	the	

tax	consequences	for	a	foreign	investor	in	the	use	of	any	particular	type	of	

entity,	and	which	type	is	most	advantageous?

Foreign entities are not restricted from establishing any of the 
above entities.

Income tax and withdrawal tax rules are applicable to all 
of the above entities. Notwithstanding technical details the tax 
burden does not vary from one entity to another.

Documentation

12	 Does	your	jurisdiction	or	customs	recognise	a	non-binding	form	of	

agreement?	Is	there	a	form	of	non-binding	agreement	before	a	contract?	

Is	it	customary	to	take	the	property	off	the	market	while	negotiation	of	a	

contract	is	ongoing?

Letters of intent can be relevant by creating the legal basis for 
claims for damages. 

A property can be taken off the market only if the owner 
entitles the buyer to register the ‘sale of the property with 
redemption of ownership’. Conclusion of a sale contract is a 
practical prerequisite for such a declaration. ‘Prohibition of the 
transfer or encumbrance’ of the property can also be registered, 
however, this prohibition can only be registered when ownership 
is also transferred. Thus, the above are used to secure payment 
rather than taking the property off the market for the time of 
the negotiations.

Of course the prospective seller has the right to waive its 
right to sell the property to third parties in the course of the nego-
tiations; however, the breach of such waiver would not invalidate 
the sale of the property to third parties. 

Contract of sale

13	 What	are	typical	provisions	in	a	contract	of	sale?

The Civil Code contains basic default provisions regarding sale 
contracts, therefore should the parties not agree otherwise the 
contract shall be completed using the provisions offset out in 
the Civil Code.

The typical down payment is about 10 per cent of the pur-
chase price. If the down payment also serves as security the court 
has the right to reduce the amount if it is deemed excessive.

A land registry extract can be obtained from the land registry 
regarding all real estates in Hungary. The data contained in the 
land registry extract shall be considered valid.

Only owners may validly transfer title of a certain asset oth-
erwise the sale contract is null and void. Accordingly a warranty 
with respect to the title is a standard element of sale contracts 
(also provided by the Civil Code if not agreed by the parties). 
However, it is not legally forbidden to exclude such liability.

Environmental clean-up

14	 Who	takes	responsibility	for	a	future	environmental	clean-up?	By	

representation	with	survival	provisions?	What	are	typical	general	covenants?	

What	remedies	do	the	seller	and	buyer	have	for	breach?

As far as environmental clean-up is concerned see questions 5 
and 6 above. The liabilities mentioned thereunder cannot be 
avoided by contract.

Leases

15	 What	are	typical	representations	and	covenants	regarding	leases?	Do	they	

cover	brokerage	agreements	and	do	they	survive	closing?	Are	estoppel	

certificates	customarily	required	and	can	estoppel	certificates	substitute	for	

representations?

The Flat Lease Act provides for obligatory provisions (regarding 
termination for instance) for leases from which the parties may 
only vary in the case of non-residential premises. The most impor-
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tant provisions of lease contracts otherwise are those regulating 
the indexation of the rent and who must bear the maintenance 
and refurbishment costs. Leases generally do not cover brokerage 
agreements and estoppel certificates are not known in Hungary. 

Leases and mortgages

16	 Is	a	lease	generally	subordinate	to	a	mortgage	pursuant	to	the	provisions	

of	the	lease?	What	are	the	legal	consequences	of	a	lease	being	superior	

in	priority	to	a	mortgage	upon	foreclosure?	Do	lenders	typically	require	

subordination	and	non-disturbance	agreements?

According to the Civil Code a lease is subordinate to a mortgage. 
An agreement to the contrary would not be enforceable.

Delivery of security deposits

17	 What	steps	are	taken	to	ensure	delivery	of	security	deposits	to	a	buyer?	How	

common	is	it	to	get	a	security	deposit	under	a	lease?	Do	leases	customarily	

have	periodic	rent	resets?

The provision of security deposits is customary under leases. The 
parties’ explicit agreement is required for periodic rent resets; 
these are customary on an annual basis with respect to the infla-
tion rate of the currency in which the rent is stipulated.

Due diligence

18	 What	is	the	typical	method	of	a	title	search	and	is	it	customary	to	order	

searches?	Is	there	something	akin	to	title	insurance	and	opinion	letters?	

Does	your	jurisdiction	provide	statutory	priority	for	recorded	instruments?

As mentioned under question 13 a land registry extract can be 
obtained regarding all real properties in Hungary. In order to 
review the documents of the registration filed with the land reg-
istry a power of attorney from the registered owner is required.

Reviews

19	 Is	it	customary	to	arrange	an	engineering	or	an	environmental	review?	

What	are	the	typical	requirements	of	such	reviews?	Is	it	customary	to	get	

representations	or	an	indemnity?	Is	environmental	insurance	available?

It is customary to arrange both environmental and engineering 
reviews. Indemnities for environmental claims are customarily 
applied; however, as mentioned under questions 5, 6 and 14, such 
indemnities do not necessarily protect owners from being liable 
in the first instance. 

Review of leases

20	 Do	lawyers	usually	review	leases	or	are	they	reviewed	on	the	business	side?	

What	are	the	lease	issues	you	point	out	to	your	clients?

On the business side templates or standard terms and conditions 
drafted by lawyers are normally used. Every agreement between 
the owner and third parties is subordinate to mortgages. The 
most important issue is to ensure the lesser be entitled to take 
possession of the premises in case of default of the lessee.

Other agreements

21	 What	other	agreements	does	a	lawyer	customarily	review?	

Everyday business is usually conducted without the involve-
ment of lawyers. The exception to this is the state sector, where 
the involvement of lawyers is customary for all types of agree-
ments.

Closing

22	 What	does	a	lawyer	customarily	prepare	for	a	closing?

Lawyers are generally expected to provide their clients with a 
memorandum assuring that there is no legal obstacle to the trans-
action. Other than the actual contract to be signed the closing 
of a real estate deal requires at least the following approval of 
the owner to the conveyance of title; documentation certifying 
that the signatories are authorized to sign the contract; minutes 
on hand over and take over of the real estate, if applicable; cer-
tificates regarding the transfer of the purchase price; and other 
documents related to the property subject to the lease (such as 
contracts, invoices and other items).

FInanCIng
Form of lien

23	 What	is	the	method	of	creating	and	perfecting	liens?

The method of creating and perfecting liens depends on the type 
of collateral. In order to create liens the following requirements 
must be fulfilled.

Real estate
•  Written contract notarised by public notary or countersigned 

by an attorney and registration with the land registry (mort-
gage).

Chattels
•  Written contract notarised by a public notary and registration 

with the registry of the public notaries (chattel mortgage);
•  written contract and possession of the collateral being taken 

by the secured party (possessory charge); or
•  contract (not necessarily written) and possession of the col-

lateral being taken by the secured party (security deposit; 
only applicable in case of money, claims, securities).

Rights
•  Written contract and if the existence of the right serving as 

collateral is proven by a registry (such as in the case of patent 
rights) registration with such registry (mortgage).

All assets of a business entity
•  Written contract notarised by a public notary and registra-

tion with the registry of public notaries (mortgage).

Legal requirements

24	 What	would	be	the	ramifications	of	a	lender	from	another	jurisdiction	

making	a	loan	secured	by	collateral	in	your	jurisdiction?	What	is	the	form	of	

lien	documents	in	your	jurisdiction?	What	other	issues	would	you	note	for	

your	clients?

If the collateral is secured in accordance with the applicable Hun-
garian rules there are no ramifications. Please note question 3 
above, however.

There is no need to qualify to do business in Hungary. Local 
tax rules only because of being secured by collateral located in 
Hungary would not be applicable.

Mortgage recording in itself is not taxed (notwithstanding 
the administrative procedural duty).
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Interest

25	 Is	interest	charged	on	a	spread	over	LIBOR,	EuriBOR	or	relevant	equivalent?	

What	rate	of	interest	is	usurious	in	your	jurisdiction	and	what	are	the	

consequences	if	a	loan	exceeds	the	usury	rate?

The interest charged when the parties to an agreement have not 
come to an understanding regarding the rate of interest is equal 
to the basic interest rate of the Central Bank of Hungary (7.75 
per cent for the second half of 2007). No statutory interest rate 
is applicable to agreements whose only parties are natural per-
sons.

The parties have the right to agree on a rate different from 
that contained in the Civil Code. An usurious interest rate agreed 
by the parties can be reduced by court. Pursuant to judicial prac-
tice an interest rate as high as twice the basic interest rate of the 
Central Bank of Hungary is not considered to be usurious. The 
court would include fees as interest for the calculation. 

Enforcement

26	 How	are	remedies	enforced	in	your	jurisdiction?	Is	one	action	sufficient	to	

realise	all	types	of	collateral?	What	is	the	time	frame	for	foreclosure	and	in	

what	circumstances	can	a	lender	bring	a	foreclosure	proceeding?

Enforcement is conducted by an independent trustee subject to 
court supervision. One action is sufficient; the independent trus-
tee makes an attempt to involve as many assets as possible in the 
enforcement proceedings.

Foreclosure proceedings can be initiated in case of defaults 
agreed by the parties. The basis of the enforcement may be, for 
example, a decision rendered by a court or a notarised lease 
agreement in certain cases.

In case of mortgages private enforcement is prohibited, thus 
the mortgagee is not entitled to take possession or sell the col-
lateral without the involvement of the court.

Protection of collateral

27	 What	actions	can	a	lender	take	to	protect	its	collateral	until	it	has	possession	

of	the	property?

In respect of mortgages (registered charge leaving the debtor in 
possession of the collateral) the debtor shall maintain the collat-
eral in good condition. In the event the debtor or a third person is 
endangering the condition of the collateral, the secured creditor 
may demand that such act be prohibited and an order be issued 
to take the necessary measures to eliminate the danger.

If any deterioration in the condition of the collateral jeopard-
izes the satisfaction of a claim, the secured creditor may demand 
replacement of the pledged asset that corresponds to the degree of 
endangerment. Should the debtor fail to comply with the request 
of the secured creditor within due time, the secured creditor may 
enforce his right to satisfaction.

As for the legal protection it is customary practice to register 
the ‘restriction and prohibition of transfer or encumbrance’ of 
the property as referenced under question 12.

Recourse

28	 Do	the	security	documents	provide	for	recourse	to	all	of	the	assets	of	the	

borrower?	Is	recourse	typically	limited	to	the	collateral	and	does	that	have	

significance	in	a	bankruptcy	filing?

Recourse provided by security documents to all of the assets of 
the borrower is only available in case of a charge on the financial 
assets of a legal entity or an unincorporated business associa-

tion. Such charge may be created on the whole property of the 
legal entity or other unincorporated business association or on 
a strategic business unit (asset) thereof - without being obliged 
to specify the things, rights and claims comprising it (a Charge 
on Whole Property).

The significance in bankruptcy filing is that in case of a 
charge where the recourse is limited to one collateral the whole 
amount received by the trustee after selling the collateral (except 
for the costs of the protection and sale of the collateral and the 
fee due to the trustee) should be used to satisfy the claim of the 
secured creditor. On the other hand, in the case of a Charge on 
Whole Property only half of the amount received by the trustee 
after selling the collateral shall be used to satisfy the claim of the 
secured creditor.

Recourse to other assets than the collateralised assets is only 
possible together with non-secured creditors.

Cash management systems

29	 Is	it	typical	to	require	a	cash	management	system	and	do	lenders	typically	

take	reserves?

A cash management system is only required in the case of large-
scale transactions involving collateralisation of the revenues 
produced through use of the real estate. Taking reserves by the 
lenders is not typical.

Credit enhancements

30	 What	other	types	of	credit	enhancements	are	common?	What	about	forms	

of	guarantee?

Letters of credit are more common than holdbacks. Guarantees 
of completion are usually in the form of payment guarantees 
(if there is no completion a payment obligation substitutes the 
original obligation). Payment guarantees are common, amongst 
which bank guarantees are the easiest to enforce. Recourse carve-
back guarantees are not used.

Covenants

31	 What	are	commonly	used	covenants	in	loan	documents?	What	is	the	

difference	depending	on	asset	classes?

The most commonly used covenants are on the one hand those 
containing restrictions on the business activities of the borrower 
(consent of the lender is required for entering into certain con-
tracts; the disposal of certain assets; changes of control). On the 
other hand there are covenants regarding the collateral (the bor-
rower must have good title, the value of the collateral must not be 
decreased, and so on). Stricter control of the borrower’s activities 
is sought if the collateral is not real estate but accounts payable.

Financial covenants

32	 What	are	typical	financial	covenants?

Loan-to-value ratios do not necessarily determine the financial 
covenants. There is usually a loan-to-value ratio below which 

The most heated issue currently is the possible taxation of 

real estate owners by municipalities pro rata to the value 

of the real estate.

update and trends
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the loan can only be obtained if collateral other than that pur-
chased from the borrowed amount is involved in the transaction. 
Ongoing appraisals are generally not required periodically but 
are necessary in the case of default.

Bankruptcy

33	 Describe	the	bankruptcy	system	in	your	jurisdiction.

There are two types of bankruptcy proceedings. One is aimed at 
concluding a settlement agreement between the creditors and the 
insolvent debtor, and the other is aimed at securing wind-up of 
the insolvent debtor (involuntary bankruptcy). As for the impact 
on secured creditors, please see question 28. 

After the appointment of the bankruptcy trustee the lender is 
not allowed to collect rents (the trustee is also entitled to termi-
nate lease agreements concluded by the insolvent company).

Lockboxes

34	 What	are	the	requirements	of	creation	and	perfection?	Is	a	‘control’	

agreement	necessary	to	perfect	a	security	interest	and,	if	so,	what	is	

required?

See question 23 for the requirements of creation and perfection.
There is no unitary registration system comparable to that 

of UCC article 9 or a comprehensive registry of security interests 
either and furthermore, the term ‘security interest’ is not used.

Single purpose entity (SPE)

35	 Do	lenders	require	that	each	borrower	be	an	SPE?	What	are	the	requirements	

to	create	and	maintain	an	SPE?	Is	there	a	concept	of	an	independent	director	

and,	if	so,	what	is	the	purpose?	If	the	independent	director	is	in	place	to	

prevent	a	bankruptcy	filing,	has	the	concept	been	upheld?

SPEs are created in accordance with the general rules of company 
law, usually in the form of a limited liability company. The con-
cept of an independent director is not known.
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