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AUSTRIA 

 

For almost the entire year, measures to prevent 

the spread of the COVID-19 virus have been 

causing enormous problems for Austrian compa-

nies. Especially the aftermath of the plant clo-

sures and sales losses from the spring of this year 

are causing worry lines to companies. The cur-

rently necessary cost-intensive regulations and 

restrictions on the business operations result in 

liquidity shortages. However, despite these cir-

cumstances, Austrian insolvency law requires 

that persons who run companies must maintain 

an overview of the company’s economic situation 

at all times. 

Grounds for insolvency/ Deadline for filing 

for insolvency 

If a business is illiquid within the meaning of the 

Insolvency Code (Insolvenzordnung), the man-

agement is required to file for insolvency without 

undue delay, but within 60 days at the latest. In 

adopting the 2nd Covid-19 Act, the legislator 

clari-fied that the application period is extended 

to 120 days in accordance with Section 69 para 

2a of the Insolvency Code. In addition, the 

amend-ment of the 2nd Covid – Justice - Act has 

ceased the obligation to file for insolvency in 

the event of over-indebtedness until 31 Janu-

ary 2021. Irrespective of this, an insolvency ap-

plication must still be filed in the event of illiquid-

ity. 

In any case, the applicant cannot be said to have 

acted with undue delay if reorganisation pro-

ceedings with self-administration are initiated. 

Other measures that can also be taken to elimi-

nate insolvency rapidly will also rule out culpable 

behaviour, meaning that the 120-day period 

should be used intensively to solve the problem. 

The obligation to file for insolvency applies pri-

marily to the debtor, be it a sole proprietors, part-

nership partners and partners in limited part-ner-

ships, as well as the managing directors and 

board members of corporations.  

As reason for opening insolvency proceedings, il-

liquidity is of particular importance. 

Illiquidity vs. temporary delay in payment 

If a company has liquidity problems and is unable 

to pay its debts (as they fall due), it is important 

to examine first whether it concerns a mere tem-

porary delay in payment. 

Illiquidity within the meaning of Section 66 of the 

Insolvency Code is deemed to exist if the debtor 

is not in a position to pay its debts as they fall due 

and he is also unlikely to be able to obtain the 

necessary financial resources quickly. This ability 

to obtain the necessary financial resources 

"quickly" is the forecasting element in the concept 

of illiquidity and at the same time it is what differ-

entiates it from a temporary delay in payment. 

According to case-law, a (merely) temporary 

payment delay is deemed to have occurred if the 

debtor must have had a reasonable prospect, 

based on an ex-ante assessment, of eliminating 

the payment bottleneck soon; payment would be 

deemed to have been delayed if the debtor is un-

able to pay up to 5% of all debts due. As a rule, 
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the temporary delay in payment, i.e. the liquidity 

gap, must be remedied within approximately 

three months. A longer period, not exceeding 

five months, requires that it can almost certainly 

be expected that the liquidity shortfall can be 

eliminated 

Measures to prevent insolvency 

It is up to the management to take measures early 

enough to prevent insolvency. There are several 

possibilities: 

• Use of state aid, such as the assumption of 

liability for loans  

• Short-time work for employees 

• Bridging loans 

• Deferrals, in particular of social security con-

tributions and input tax prepayments, as well 

as trade accounts receivable. For consumers 

and small entrepreneurs, there is a statutory 

deferment for payments of ten (10) months, if 

they cannot reasonably be expected to repay 

the debt due to the pandemic. 

• Sale of own receivables (factoring) as well as 

sale and lease back arrangements 

• Fewer orders, quicker sales 

Measures under company law, e.g. capital in-

creases, shareholder loans or additional contribu-

tions by shareholders. The amendment of the 2nd 

Covid– Justice - Act clarified that unsecured 

shareholder loans granted until the end of 31 Jan-

uary 2021, and for no more than 120 days, will 

not be subject to the strict capital maintenance 

rules (under the Austrian EKEG) and can there-

fore be repaid without any major problems. 

 

 

Duties of care owed by the management 

Corporate management entails many responsibil-

ities and duties of care, so the diligence of a pru-

dent manager must be exercised in the perfor-

mance of these duties. In times of crisis, this duty 

of care increases, so that in particular liquidity 

must be checked and guaranteed more strictly. 

Major investments or projects should only be 

made after weighing up the advantages and dis-

advantages. Experts should be called upon to 

provide advice if the management lacks the nec-

essary expertise. 

 

Otherwise the management of the company may 

be liable under civil law. In this context, the so-

called Business Judgment Rule can help. It stip-

ulates that no liability exists if, when making a 

business decision, the management: 

 

1. is not guided by irrelevant interests, 

2. takes the decision on the basis of ade-

quate information, and 

3. may assume that it is acting in the com-

pany’s best interests 

 

Especially in times of crisis, managing directors 

are well advised to document their actions and 

the reasons for their decision-making carefully 

and consult experts in a timely manner. 

It is also important to note the consequences un-

der criminal law. The relevant offences are: the 

preferential treatment of third party creditors, un-

due preference, the grossly negligent impairment 

of creditors' interests and debtor’s fraud, the com-

mission of which can result in the imposition of 

fines and custodial sentences. 
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HUNGARY 

 

Businesses experience many negative effects as a 

result of the coronavirus pandemic, such as factory 

closures, service suspensions and the slow pay-

ment of receivables. All this can lead to liquidity 

problems. However, the flurry of new legislation 

has so far not sought to amend the Bankruptcy 

Act: none of the conditions of when a company 

qualifies as insolvent or the requirements that apply 

to executive officers of insolvent or near-insolvent 

companies have changed so far. 

Grounds for insolvency 

One of the grounds for insolvency that is often used 

for debt collection purposes and is associated with 

the non-payment of a debtor’s contractual debt re-

mains unchanged. Therefore, regard-less of the 

emergency brought about by the pandemic, if a 

company owes an undisputed or acknowledged 

debt of at least HUF 200,000 (approx. 600) under a 

contract and it does not pay or dispute the debt 

within 20 days after the due date, it will expose itself 

to the possibility of being dissolved in a compulsory 

liquidation procedure. Once it receives the creditor’s 

notice after the deadline, it will have to make the 

payment; otherwise the creditor will have a very 

good chance of successfully initiating a compulsory 

liquidation procedure against it (regardless of 

whether it has sufficient funds and assets to pay its 

debts). The only concession that the relevant rules 

make is that the debtor can dispute the validity of 

the debt until the receipt of the creditor’s written no-

tice. However, it is a risky proposition not to dispute 

the debt before the 20-day dead-line, because once 

the deadline passes, the debtor will be in a race with 

the creditor so that it can dispute the debt in writing 

at least one day before the creditor sends its written 

payment notice. 

Therefore, in the current situation it is very im-

portant to monitor invoices and payment notices 

closely and to make complaints and dispute wrong-

ful claims without delay. 

Measures to avoid insolvency 

Although 

the Bankruptcy Act has not yet been modified in re-

sponse to the pandemic, a number of other 

measures that can help companies avoid insol-

vency have been introduced. Some of these options 

are as follows: 

• loan deferment program introduced by the 

government; 

• low-interest lending programs by MFB, a gov-

ernment-owned development bank; 

• the reduced working hours program, based on 

the German model; 

• social security contribution relief; 

• bridging loans; 

• factoring and sale-and-lease-back arrange-

ments; 

• corporate law measures, such as capital in-

creases, additional capital contributions or 

shareholder loans. 

Liability of executive officers 

The new regulations introduced in response to the 

pandemic have not affected the requirements that 
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apply to the conduct of the executive officers of in-

solvent or near-insolvent companies. Therefore, the 

executive officers of such a company must continue 

to act in the best of interests of the company’s cred-

itors; otherwise creditors’ claims may be satisfied 

from their personal property if the company’s assets 

are insufficient for this purpose. However the regu-

lations still do not mandate executive officers to ini-

tiate an insolvency procedure at any given point. In 

fact, they do not have the authority to do so in their 

own name; they only have the authority (and the ob-

ligation) to convene the company’s supreme deci-

sion-making body and to request it to take the nec-

essary actions.  

An executive officer is exempt from liability if, after 

the situation that threatens the company with insol-

vency first arises, they do not assume un-reasona-

ble business risks and they take all reasonable 

steps to prevent or reduce losses suffered by cred-

itors and initiate action by the company’s supreme 

decision-making body. On the other hand, the new 

emergency regulations have modified the powers of 

executive officers be-cause if the shareholders of a 

company are unable to adopt resolutions, whether 

in writing or via an electronic telecommunications 

device, the management will have to make deci-

sions in matters where otherwise the shareholders 

would have the power to proceed but that are nec-

essary for compliance reasons or that need urgent 

actions to ensure reasonable and responsible busi-

ness management. However, the management is 

not entitled to initiate the company’s dis-solution 

and may only order additional capital contributions 

under specific circumstances. 

Executive officers should make sure that annual re-

ports are deposited and published in accordance 

with the applicable regulations; otherwise they will 

have to prove that no situation that threatened the 

company with insolvency occurred during their ten-

ure or that if it did, they acted with the creditors’ in-

terests in mind. (How-ever, the emergency regula-

tions have extended the deadline for the prepara-

tion, submission and publication of annual reports 

to 30 September 2020.) 

Executive officers should make sure that annual re-

ports are deposited and published in accordance 

with the applicable regulations; otherwise they will 

have to prove that no situation that threatened the 

company with insolvency occurred during their ten-

ure or that if it did, they acted with the creditors’ in-

terests in mind. (However, the emergency regula-

tions have extended the deadline for the prepara-

tion, submission and publication of annual reports 

to 30 September 2020.) 

Actions taken or not taken in a situation that 

threaten a company with insolvency can entail crim-

inal liability as well: an executive officer commits a 

crime if he/she actually or seemingly reduces the 

value of the company’s assets by acting contrary to 

the requirements of reasonable business manage-

ment. 

Knowledge of, and compliance with, these rules has 

heightened importance in the current situation be-

cause the resignation of executive officers is subject 

to special rules during the current pandemic: unless 

the company’s supreme decision-making body de-

cides otherwise, their appointment will remain in ef-

fect for a period of 90 days after the end of the state 

of emergency even if they were to resign from their 

position or their appointment were to expire during 

such period. 
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CZECH REPUBLIC 

 

Czech companies are facing financial difficulties 

due to the COVID-19 pandemic and the govern-

ment’s emergency restrictions put in place to pro-

tect public health. In order to prevent entrepreneurs 

from suffering a severe decrease in earnings and 

liquidity shortages, the Czech Re-public adopted 

new legislation (“lex COVID”) that introduces in-

solvency-related measures that should mitigate 

the impact of the coronavirus crisis. 

Suspension of the debtor’ duty to initiate in-

solvency proceedings 

The statutory duty on the debtor to file an insol-

vency petition without undue delay after becoming 

insolvent has been suspended for a period ending 

six months after revocation of the pandemic emer-

gency measures currently imposed by the Czech 

government, but not later than 31 December 2020. 

The debtor and its managing directors are not liable 

for losses that may be caused to creditors as a re-

sult of the delay in filing the insolvency petition. 

However, such an exemption does not apply to 

those debtors who became insolvent before 12 

March 2020 and/or whose insolvency did not occur 

due to the pandemic emergency measures. For the 

avoidance of doubt, debtors are still allowed to initi-

ate insolvency proceedings against themselves, 

even if they became insolvent due to the COVID-19 

pandemic. 

In any case, new legislation does not suspend the 

general responsibilities and duty of care owed by 

the management. Therefore, managing directors of 

distressed companies must perform their duties by 

exercising due care and must take all necessary 

and reasonably required measures to avert the 

threat of the debtor’s insolvency. In the current situ-

ation, managing directors should in particular docu-

ment their actions and the reasons for their deci-

sion-making and consult experts on key issues. 

Suspension of creditors’ rights to initiate in-

solvency proceedings 

The new Czech legislation also provides debtors 

with temporary protection from insolvency petitions 

filed by creditors. Such protection applies to all debt-

ors regardless of whether or not their insolvency 

was caused as a result of the corona-virus pan-

demic and whether they became insolvent before or 

after the pandemic measures were introduced. This 

means that any insolvency petition filed by a creditor 

during the period from the effectiveness of “lex 

COVID” until 31 August 2020 will be refused by the 

insolvency court and will not be published on the 

online insolvency register. Nevertheless, creditors 

may individually enforce their claims against debt-

ors out of insolvency proceedings, such as through 

the set-off of mutual receivables or the realization of 

their security interests. 

Suspension of fulfilment of the reorganiza-

tion plan 

Debtors whose reorganization plan was approved 

by the insolvency court as of 12 March 2020 may 

request that the court suspend fulfilment of the reor-

ganization plan until six months after revocation of 

the pandemic emergency measures, but not later 

than 31 December 2020. The court will decide on 

the debtor’s request after considering representa-

tion from the creditors’ committee and insolvency 
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trustee. Nevertheless, it is believed that the insol-

vency courts will accept such a creditor’s request 

with regard to today’s corona-virus situation. During 

the suspension period, the insolvency court cannot 

transform the reorganization proceedings into a 

bankruptcy liquidation. 

Extraordinary moratorium 

The Czech “lex COVID” introduces a new special 

insolvency tool – extraordinary moratorium. Appli-

cations for the extraordinary moratorium can be 

filed until 31 August 2020 by debtors who have be-

come insolvent after 12 March 2020. Debtors can 

apply for the extraordinary moratorium prior to com-

mencement of the insolvency proceedings or within 

15 days after receipt of the creditor’s insolvency pe-

tition. 

Contrary to a standard (ordinary) moratorium, the 

extraordinary moratorium does not require approval 

from a majority of creditors. However, the debtor 

must submit a declaration of honour that it is apply-

ing for the extraordinary moratorium as a conse-

quence of the pandemic emergency measures in-

troduced, he was not insolvent as of 12 March 2020 

and he has not paid any extraordinary payments (in-

cluding profit shares or accelerated loan payments) 

to shareholders or managing directors, unless such 

payments have been given back to the debtor be-

fore filing the application for extraordinary morato-

rium. 

The extraordinary moratorium lasts for up to three 

months and can be prolonged by a further three 

months upon the debtor’s request, provided that 

such a prolongation was approved by a majority of 

the creditors (calculated according to the amount of 

claims of secured and unsecured creditors to-

gether). 

The extraordinary moratorium has very similar legal 

effects as the standard moratorium under the 

Czech Insolvency Act and the case will be pub-

lished in the insolvency register. Debtors under the 

extraordinary moratorium will be protected from be-

ing declared bankrupt by the insolvency court, and 

from the enforcement of creditor’s security interest 

or execution proceedings. They are also allowed to 

prioritize payments of new debts which occur within 

the moratorium period over older debts. Further-

more, the debtors’ business partners cannot termi-

nate certain long-term contracts and/or stop sup-

plies of energy, products or services under these 

contracts. Nevertheless, the creditors can set off 

their mutual receivables unlike under the standard 

moratorium. As numerous moratoria failed in recent 

years, risks of losing the confidence of stakeholders 

is substantial, and the debtor’s management should 

carefully consider whether and when to use the 

moratorium. 

Bank loan moratorium 

The Czech Republic also adopted new legislation 

under which both entrepreneurs and consumers 

are entitled to postpone their loan instalments. In 

general, this bank loan moratorium applies to the 

loans agreed prior to 26 March 2020. However, this 

will not be allowed for debtors who were in default 

for more than 30 days as of 26 March 2020. 

Outlook 

It is expected that most insolvency cases in the 

Czech Republic will evolve after the end of emer-

gency insolvency measures. Therefore, debtors, 

creditors and potential investors should carefully 

consider their present position and should use the 

time for proper preparation of the post-coronavirus 

period. 
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SLOVAK REPUBLIC 

 

The temporary cessation of or restrictions imposed 

on many business activities in the wake of the 

COVID-19 pandemic to prevent its spread have re-

sulted in a lack of income for companies, with a re-

lated adverse effect on their liquidity. The possibility 

of negative impacts on the financial health of com-

panies was not ignored by the Slovak legislator. It 

also adopted some mitigation measures in this re-

gard. However, those measures (as a general rule 

with specific exceptions) do not foresee any sus-

pension or prolongation of deadlines for payment of 

debts, nor any release from the legal duty to prevent 

the insolvency or over-indebtedness of a company. 

On the contrary, even during the period of manda-

tory shut down each company is obliged to maintain 

a balance between its equity and debts according 

to the terms prescribed by the law. 

Risk of bankruptcy and mandatory re-

strictions 

Slovak law imposes a duty on every company to 

prevent i) its bankruptcy and ii) the risk of its bank-

ruptcy. 

The risk of bankruptcy is legally defined as the con-

dition in which a company’s debt-to-equity ratio is 

lower than 8/100. During the period in which there 

is a risk of bankruptcy, the statutory body of the 

company is obliged to take the necessary steps to 

overcome such state, while the company is subject 

to some restrictions regarding the disposal of its as-

sets. In particular, during the period in which a com-

pany is at risk of going bankrupt, the company is un-

der no obligation to pay back any loan to a borrower 

who is a person with a direct or indirect share in the 

company corresponding to at least 5% of its share 

capital, a member of its statutory or supervisory 

body, a holder of procuration, a head of an organi-

zational unit, a leading employee, or a person close 

to those listed or acting on their behalf. In addition, 

the company may not provide any monetary or non-

monetary benefit without adequate remuneration to 

a person with a direct or indirect share in the com-

pany corresponding to at least 5% of its share cap-

ital, to a person who will become a shareholder of 

the company within the two years following the pro-

vision of the benefit or to a person who was a share-

holder of the company within the two years preced-

ing the provision of the benefit. 

Grounds for bankruptcy 

Bankruptcy is defined by Slovak law as the state in 

which 

1. the company is insolvent, meaning that it is un-

able to pay at least two debts towards two dif-

ferent creditors within 30 days after they have 

become due; 

2. the company is over-indebted, meaning that it 

has at least two creditors and the amount of its 

debts exceeds the value of its equity, regard-

less of whether the debts in question are al-

ready due or not. 

A significant difference between the possibilities 

above is that in the case of insolvency, an applica-

tion for the initiation of bankruptcy proceedings in 

respect of a company can only be made by its cred-

itor and it is at its discretion. In the case of over-in-

debtedness, only the company itself can do so and 
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it is obliged to file such a petition without having any 

discretionary right. 

In the case of over-indebtedness, the 30-days 

deadline for filing the application for bankruptcy, 

which starts running from the time when the com-

pany became aware (or should have become 

aware by acting with due care) of its over-indebted-

ness, has been prolonged to 60 days for companies 

that became over-indebted  in the period between 

the 12. March and the 30. April 2020. 

Obligation to initiate bankruptcy proceedings 

The Slovak “Law on bankruptcy and restructuring” 

obliges each company to file for bankruptcy in the 

event that it is over-indebted. 

The liability for an eventual breach of the time limit 

lies with the statutory body of the company, which 

is liable to the creditors of the company for any dam-

age caused as a result of this breach; unless proven 

otherwise, it is presumed that the damages to which 

the creditor is entitled is equal to the amount of its 

unsatisfied claim towards the company. 

Furthermore, by operation of Slovak law without any 

possibility of derogation, the over-indebted com-

pany is entitled to a pecuniary penalty amounting to 

one half of the minimum amount of the share capital 

of the joint stock company set by law (currently the 

penalty would be of EUR 12,500) towards the stat-

utory body or its member who did not file the appli-

cation for bankruptcy in time. This kind of penalty 

applies to limited liability companies, joint stock 

companies and simple joint stock companies. 

More emphasis on this legal obligation is given by 

the Slovak Criminal Code, which qualifies an in-

fringement of the duty to apply for bankruptcy in a 

timely manner as a criminal offence and is punisha-

ble by a custodial sentence of up to five years. 

Prevention of bankruptcy 

Slovak legislation emphasises the duty to prevent 

bankruptcy, including the duty of the statutory body 

of each company to act with due care in terms of the 

management of the company, to be interpreted as 

acting reasonably, in good faith and on the basis of 

all available information. Within the context of the 

current pandemic, some of the steps that it is advis-

able to take to mitigate any difficulties experienced 

by companies due to the current shortage of cash 

flow include: 

• adequate administration of labour relation-

ships, which may consist, for example, in 

reaching an agreement with the employees on 

unpaid vacation or leave; 

• applying for state aid, consisting, for example, 

in refunding employees’ wage or, in the case 

of small and medium-sized enterprises, in ob-

taining a guarantee provided by the Ministry of 

Finance for the repayment of loans subject to 

specific regulations; 

• reaching agreements on debt deferral with re-

spective creditors or on the adjustment of pay-

ment conditions under respective contracts; it 

should be noted that many of the creditors con-

cerned may themselves face similar liquidity 

problems and as such they may not be willing 

to accept deferrals or adjustments. 

 

 



V 

 

  

 

 

 

CERHA HEMPEL 
COVID-19 
CEE Insolvency & Restructuring Alert  
20 October 2020 

BULGARIA 

 

The COVID-19 outbreak and the measures intro-

duced by the authorities to prevent the pandemic 

spreading even further has adversely affected 

many businesses. Certain companies were forced 

to close their operations completely, and many oth-

ers are suffering a decrease in revenues and expe-

riencing a liquidity shortage. Since the existing 

Bulgarian insolvency rules continue to apply 

during the crisis, some companies will need to 

consider whether they are affected by insolvency 

related obligations, and if they can take measures 

to ward off insolvency. 

Grounds for insolvency 

Under the Bulgarian Commerce Act, the opening of 

insolvency proceedings requires either illiquidity or 

the over-indebtedness of the company. A company 

is considered illiquid if it is unable to meet a mone-

tary obligation as it falls due (i) un-der a commercial 

transaction, (ii) a public obligation towards the state 

or a municipality which is related to commercial ac-

tivity, (iii) a private obligation towards the state, or 

(iv) an obligation to pay wages to at least one third 

of the employees for more than two months. Illiquid-

ity is presumed where the company stops paying its 

debts as they fall due. Over-indebtedness is defined 

as a condition where the assets of a company are 

insufficient to cover its liabilities 

Deadline for filing for insolvency / Manage-

ment liability 

If a business faces illiquidity or is over-indebted, the 

management of the company is obliged to file for 

the opening of insolvency proceedings within 30 

days. This deadline has not been changed by the 

currently applicable emergency legislation. 

The violation of this obligation triggers the liability of 

the directors towards all creditors for damage 

caused by the delay in filing for the opening of insol-

vency proceedings. The Bulgarian Criminal Code 

also provides for the criminal liability of directors fail-

ing to file for insolvency in time. 

Measures to prevent insolvency 

If a company has liquidity problems, it is important 

to examine whether it is likely to be able to obtain 

financing or reduce its costs in the short term. Com-

panies can consider the following measures to pre-

vent insolvency: 

• Pre-insolvency settlement or restructuring 

agreed with the creditors. 

• Use of state aid under the business support 

package introduced by the authorities.  

• Payment moratorium in relation to finance 

agreements introduced by the current crisis 

legislation. 

• Postponing payments based on the applicable 

force majeure rules. 

• Reduced working hours for employees during 

the crisis situation. 

• Sale of own receivables (factoring) as well as 

sale and lease back arrangements. 

• Measures under company law, e.g. capital in-

creases, shareholder loans or additional con-

tributions by shareholders. 
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BELARUS 

 

The global spread of COVID-19 currently poses 

enormous problems for Belarusian companies, not 

least because plant closures, a decline in output 

and the partial withdrawal or cessation of services 

result in liquidity shortages. However, despite these 

circumstances, Act No. 415-Z dated 13 July 2012 

"On Economic Insolvency (Bankruptcy)" ("In-

solvency Act") requires persons who run com-

panies to maintain an overview of the com-

pany’s economic situation at all times. Since no 

public pandemic emergency has been declared in 

Belarus, special extenuating circumstances are not 

deemed to exist for non-compliance with the insol-

vency regulations. 

Grounds for insolvency 

Under the Insolvency Act, there are three cases in 

which an application for the initiation of insolvency 

proceedings can be filed. 

First, the debtor may submit an application to the 

court if its illiquidity has become permanent or will 

soon become permanent. The criteria for illiquid-

ity are defined by the Council of Ministers of the 

Republic of Belarus and must be calculated 

based on the debtor’s accounting books and rec-

ords. 

Second, the debtor must submit an application to 

the court if (i) payment of a debt to one creditor 

makes it impossible to fulfil obligations vis-à-vis 

other creditors, (ii) the shareholders’ meeting (or the 

sole shareholder) decides to file a claim, or (iii) the 

value of the debtor’s property is insufficient to pay 

all creditors’ claims in the course of liquidation.  

The debtor's application must be filed with the court 

no later than one month from the date of the occur-

rence (discovery) of any grounds mentioned in the 

paragraph above. 

Finally, an application may be filed by a creditor if 

the following criteria are met cumulatively: (i) the 

creditor obtains valid information that the debtor’s il-

liquidity has become permanent or will soon be-

come permanent and (ii) the debtor fails to pay all 

debts in the course of execution proceedings within 

three months (or the debtor does not have sufficient 

property to pay debts). 

Insolvency vs. temporary delay in payment 

If a company has liquidity problems and is unable to 

pay its debts (as they fall due), it is important to ex-

amine first whether it concerns a mere temporary 

delay in payment. 

Insolvency within the meaning of Article 1 of the In-

solvency Act is deemed to exist if the debtor is not 

in a position to pay its debts as they fall due on a 

permanent basis or it is likely to be in such position 

in the near future. The permanency of insolvency is 

the de-fining element for establishing whether a 

business is insolvent and at the same time it is what 

differentiates it from a temporary delay in payment. 
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Measures to prevent insolvency 

It is up to the management to take measures early 

enough to prevent insolvency. There are several 

options in Belarus provided for in Article 17 of the 

Insolvency Act, which include but are not limited to 

the following: 

• Raising investments;  

• Recovering outstanding debts; 

• Restructuring own debts; 

• Attracting credit facilities and budgetary loans; 

• Deferring the payment of taxes; 

• Taking measures under company law, e.g. 

capital increases, shareholder loans or addi-

tional contributions by shareholders. 

Duties of care owed by the management 

The debtor’s management is subject to an obliga-

tion to file an application for the opening of insol-

vency proceedings without undue delay for which it 

is culpable. In case of failure to file such application 

within one month upon discovery of impending il-

liquidity, the debtor’s managers who are found guilty 

of such a failure are jointly and severally liable for all 

unsettled creditors’ claims. The permanent insol-

vency administrator may bring a relevant action be-

fore the court after initiating insolvency proceedings 

if the debtor’s assets are insufficient to settle all 

claims. 

Moreover, if the debtor’s insolvency was caused by 

the culpable (deliberate) actions of its share-hold-

ers, members of its management or other individu-

als entitled to determine the course of the debtor’s 

activity, such persons are jointly and severally liable 

for unsettled creditors’ claims. Any creditor, public 

attorney or governmental body may bring an action 

against such an individual within ten years of the 

date of initiating the insolvency proceedings. Any 

termination of a shareholding in a company before 

initiation of the insolvency proceedings does not 

preclude the above-mentioned joint and several lia-

bility. 
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ROMANIA 

 

In view of the developments surrounding the inter-

national situation caused by the coronavirus pan-

demic, Romania joins those European countries 

that have implemented exceptional socio-economic 

emergency measures by adopting Decree no. 

195/2020 dated 16 March 2020 on the establish-

ment of a state of emergency in Romania ("De-

cree") and subsequent legislation. 

This limited or suspended the activity of a wide 

range of traders, which made it more difficult to 

meet contractual obligations and impossible to pay 

back debts or wages. This has implications for in-

solvency procedures already underway, as well as 

those that are pending. 

Grounds for insolvency and deadline for fil-

ing for insolvency 

The main measures imposed by the Decree are: 

• the limitation periods and any other type of 

time limits do not start to run and, if they have 

already started to run, they are suspended 

throughout the state of emergency; and 

• the activity of the courts of law continues only 

with respect to the special emergency cases. 

According to the CSM Decision, applications 

for obtaining a declaration of enforceability and 

for the temporary suspension of enforcement 

are deemed special emergency cases. Appli-

cations for insolvency are not expressly men-

tioned as emergency cases and in principle will 

not be examined during the state of emer-

gency 

The suspension of the limitation periods and other 

time limits do not modify the conditions for the open-

ing of insolvency proceedings, which remain those 

provided by the Insolvency Act 85/2014. These con-

ditions are, in essence, the appearance of the ina-

bility to pay debts of over RON 40,000, at the re-

quest of the debtor, and the existence of a certain 

debt, specifiable and due for more than 60 days and 

with a value of more than RON 40,000, at the re-

quest of the creditor. In case the debtor applies for 

insolvency, the total amount of budgetary debts 

must be lower than 50% of the total amount of debts 

declared by the debtor. 

The obligation of the debtor to lodge the application 

within a maximum of 30 days of the occurrence of 

the insolvency is not suspended during the state of 

emergency. 

Failure to file the request or any delay may give rise 

to criminal liability for the offence of simple bank-

ruptcy. 

The case before the court is suspended during the 

state of emergency, not the insolvency proceedings 

themselves. 

Article 42 (6) of Annex no. 1 to the Decree refers to 

the suspension of the judgment. This means that 

only the judicial review procedure of the Sindic 

judge will be suspended, and no further time limit for 

review or for court proceedings can be set, except 

in urgent cases established under the Decree. How-

ever, insolvency proceedings continue to be con-

ducted under the supervision or direction of the ad-

ministrator/liquidator. 
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Compositions, observations, reorganization or 

bankruptcy proceedings are conducted as before 

the state of emergency, with the exception of the ju-

dicial proceedings. 

Meetings and creditors’ committees may be con-

vened, and meetings may continue to be chaired by 

the insolvency practitioner. 

Voting by electronic means will be accepted, pro-

vided that each vote cast includes an electronic sig-

nature based on a valid certificate. 

The debt tables, activity reports, case reports and 

circumstances will be drawn up and recorded on the 

case file, i.e. published in the BPI (Insolvency Pro-

ceedings Gazette), which is fully operational during 

this period. 

Measures to prevent insolvency taken by the 

state 

The main measures taken by the state that have po-

tential consequences for insolvency proceedings 

are as follows:  

• amendment of the conditions regarding the 

technical unemployment and granting allow-

ances by the state up to 75% of the medium 

national wage for each employee, to the em-

ployers that temporarily suspended the em-

ployment agreements on economic grounds. 

• the extension of the maturity dates with re-

spect to taxes on land, buildings and means of 

transport from 31 March 2020 to 30 June 

2020, while maintaining the bonus granted by 

the local authorities for payment; 

• deferral of utility payments or rent for SMEs 

that totally or partially closed their business. 

• the postponement of the payment of bank in-

stalments for individuals or companies whose 

income has been directly or indirectly affected, 

of bank instalments and also the suspension 

of any enforcement proceedings until 31 De-

cember 2020, upon the debtors’ request, has 

been adopted. However, an appeal has been 

brought before the Constitutional Court which 

will rule on whether or not it is unconstitutional. 

• G.E.O. no. 33/2020 establishes a series of fa-

cilities applicable to loans and leasing opera-

tions contracted by certain categories of debt-

ors. 

• bonus percentages granted for taxpayers 

which pay corporate income tax due for the 

first quarter of 2020 by 25 April 2020. 

Possibilities to prevent insolvency to be tak-

en by debtors 

Tools that the debtors could have used to prevent 

insolvency, such as ad-hoc mandates or the pre-

ventive “concordats” cannot in principle be em-

ployed either as such are not expressly considered 

emergency procedures. However, given that in ex-

ceptional circumstances courts may deem certain 

requests as emergency cases (according to Deci-

sion no. 417 of CSM), it may be possible to argue in 

certain cases in favour of such alternative proce-

dures. 

If good faith negotiations with creditors fail and 

good-faith debtors find themselves under pressure 

due to undue enforcements or provisional 

measures, an application for insolvency may be 

filed provided that all the other legal requirements 

are met. 
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For any queries, please get in touch with your local CERHA HEMPEL contact. We are pleased to serve you. 

 

Sincerely yours, 

 

 

 

 

 

 

Media owner and publisher: CERHA HEMPEL Rechtsanwälte GmbH, Parkring 2, A-1010 Vienna | Tel: +43 1 514 350 Fax: +43 1 514 35 
35 | email: office@cerhahempel.com | Although this newsletter was created with the greatest of care, we nevertheless do not accept any 
responsibility whatsoever for its content being correct, complete or up to date | Visit us at www.cerhahempel.com |  
CERHA HEMPEL   Austria  Belarus  Bulgaria  Czech Republic  Hungary  Romania  Slovak Republic 

  

 

Dr. Thomas TRETTNAK, LL.M./CM 

Partner / Head of CEE Insolvency & Restructuring  

https://www.cerhahempel.com/lawyers/thomas-

trettnak 

thomas.trettnak@cerhahempel.com 

+43 1 514 35 531 

 

Mag. Christoph REITER 

Senior Attorney 

https://www.cerhahempel.com/lawyers/christoph-

reiter 

christoph.reiter@cerhahempel.com 

+43 1 514 35 541 

 

 

http://www.cerhahempel.com/
https://www.cerhahempel.com/lawyers/thomas-trettnak
https://www.cerhahempel.com/lawyers/thomas-trettnak
file:///C:/Users/Lusar/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/H0QL4S2C/thomas.trettnak@cerhahempel.com
https://www.cerhahempel.com/lawyers/christoph-reiter
https://www.cerhahempel.com/lawyers/christoph-reiter
mailto:christoph.reiter@cerhahempel.com
mailto:christoph.reiter@cerhahempel.com

