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Draft legislation on restructuring 
relief is waiting in the wings 

The long-awaited draft Restructuring Ordinance 

(Restrukturierungsordnung) was made public just 

recently. After nearly two years, it is now almost 

time for the EU Restructuring Directive to be 

transposed into law in Austria. With a wave of in-

solvencies looming on the horizon, entrepreneurs 

in particular should familiarise themselves with 

the new law, which is due to come into force as 

early as mid-July.  

Objective of the law 

The introduction of the Restructuring Ordinance 

is intended to enable the restructuring of compa-

nies (legal entities and individuals) that de-spite 

currently being solvent are nevertheless at risk of 

becoming insolvent, with a view to avoiding insol-

vency. With this in mind, a legal framework is be-

ing established that will make it possible to re-

structure affected companies, including restruc-

turing their debts, if a majority of existing creditors 

consent to this. Previously, the only option that 

existed outside of insolvency proceedings was to 

restructure a company on a consensual basis, 

which meant that individual creditors could block 

and prevent the company from being rescued, 

even if the re-structuring or reorganization of the 

company was objectively in the best interests of 

all creditors. A new, judicial restructuring proce-

dure addresses this shortcoming. But how will 

this procedure work in practice? 

Opening of proceedings 

Entrepreneurs can apply for the opening of re-

structuring proceedings if attempts to reorganize 

or restructure the company out of court fail. This 

presupposes that "insolvency is probable". Such 

situation is assumed if without the implementation 

of restructuring measures, the company's contin-

ued existence is at risk. It is important to note that 

insolvency is probable in particular if the indica-

tors specified under the Corporate Reorganiza-

tion Act (Unternehmensreogranisationsgesetz) 

are met (equity ratio of less than 8% and notional 

debt repayment period of more than 15 years). 

Thus, the reorganization of companies under the 

Corporate Reorganization Act is effectively aban-

doned, given that in the past it has already shown 

itself to be of little practical relevance. 

Reorganization proceedings may also be initiated 

if insolvency is (merely) imminent as well as in the 

case of over-indebtedness, provided that such 

over-indebtedness does not already trigger the 

insolvency of the company concerned. If a com-

pany is already insolvent, there is still no other 

option but to initiate insolvency proceedings. 

Restructuring plan 

At the centre of the new restructuring proceed-

ings is a so-called restructuring plan. It has to set 

out and describe the proposed measures and in-

struments for the intended corporate re-structur-

ing. In particular, it must clarify which creditors 

are to be included in the restructuring and how (in 

particular, to which extent) outstanding debts are 

to be reduced and how confirmation of the re-

structuring plan can ensure a positive prognosis 

for the company's continued existence.  

The debtor is subject to hardly any restrictions 

when it comes to designing the restructuring plan. 

Primarily, creditors will probably accept deferrals 

and waivers of claims. However, claims by em-

ployees in particular are expressly excluded, so 

they need not fear any losses. 
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Creditor classes 

The creditors hold a vote on accepting the re-

structuring plan, provided it has all the necessary 

features that make up its content following exam-

ination by the restructuring court (which corre-

sponds to the respective insolvency court in 

keeping with the rules of the Insolvency Act). In 

principle, creditors are divided into up to five clas-

ses: 

1. secured creditors; 

2. unsecured creditors; 

3. bondholders; 

4. creditors in need of protection, i.e. in particu-

lar creditors with claims of less than EUR 

10,000; 

5. creditors with subordinated claims. 

It is the responsibility of the company making the 

application to select the creditors who are to be 

included in the restructuring proceedings.  

The adoption of the restructuring plan is subject 

to obtaining the approval of all creditor classes (in 

each case, this requires obtaining the approval of 

a simple majority of the creditors present), com-

bined with approval that corresponds to 75% of 

the total amount of claims within the respective 

creditor class. 

Creditors who are outvoted have the right to de-

mand a judicial review of the restructuring plan to 

ensure its compatibility with the so-called "credi-

tor interest criterion". This criterion is met if no 

creditor who is affected by the re-structuring plan 

and has rejected it is placed in a worse position 

by the plan than in any insolvency proceedings 

concerning the debtor's assets. 

Cross-class cram-down 

If individual creditor classes refuse to give their 

consent, the restructuring plan may still be con-

firmed subject to strict conditions during the 

course of a so-called cross-class cram-down. 

This rule, which is not uncontroversial, leads to a 

fictitious approval at the expense of dissenting 

creditor classes. It presupposes that dissenting 

classes are placed on the same footing as clas-

ses of equal rank and in a better position than 

subordinated classes. No creditor class may re-

ceive more than the full amount of its claims. 

Stay of execution 

At the request of the debtor, the restructuring 

court may order a stay of execution so as not to 

obstruct negotiations that are being conducted in 

connection with a restructuring plan that has been 

submitted for approval. The effect of this is that 

applications for the approval of execution pro-

ceedings over the debtor's assets may not be 

granted and no judicial lien or right of satisfaction 

may be acquired over such assets. The stay of 

execution can cover all types of claims, including 

secured claims.  

While the stay of execution is in force, the debtor 

is under no obligation to file for insolvency on the 

grounds of over-indebtedness. In this respect, 

managing directors do not bear any liability for a 

delay, if any, in filing for insolvency.  

Generally, a stay of execution may only be or-

dered for a period of three months. An extension 

to a maximum of six months is possible subject to 

strict conditions. 
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Enforceability of agreements 

The Restructuring Ordinance also strengthens 

the validity of contractual relationships relevant to 

the company. Thus, contractual agreements on a 

refusal to render performance under contracts yet 

to be performed or their premature maturity, ter-

mination or amendment in any other way are pro-

hibited, in particular if such contractual agree-

ments are linked to the initiation of or an applica-

tion for restructuring proceedings or the satisfac-

tion of the requirements for the initiation of such 

proceedings. 

In addition, the draft law introduces an important 

regulation for raising debt capital: By amending 

the Insolvency Act, new and interim financing as 

well as certain other transactions are to be ex-

empt from challenge under certain conditions. 

This is intended to encourage banks and other 

capital providers in particular to make an active 

contribution to corporate restructuring by reduc-

ing risk. 

European restructuring proceedings 

The restructuring proceedings are not made pub-

lic by edict without a corresponding request by 

the debtor. For this reason, it routinely presup-

poses that the entrepreneur has knowledge of all 

creditors to be included in the restructuring plan.  

Alternatively, however, it is possible to make an 

application requesting that a public announce-

ment regarding the proceedings be made. Sub-

sequently, all creditors are invited to file their 

claims with the court. Such so-called "European 

restructuring proceedings" have the advantage of 

being recognized throughout the EU. 

Advantages and effect 

If the restructuring plan is confirmed, it becomes 

binding on all creditors included in the restructur-

ing plan. The greatest advantage of the new law 

is therefore clear: The Restructuring Ordinance 

offers debtors the opportunity to carry out an eco-

nomically feasible and sensible corporate re-

structuring outside of insolvency proceedings, 

even in the face of a dissenting minority of credi-

tors. The new law is certainly to be welcomed 

given the fact that out-of-court corporate restruc-

turings are frequently more advantageous from 

both the debtor's and creditor's point of view than 

conducting insolvency proceedings or breaking 

up the company.  
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