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Austrian Supreme Court Ruling 
on Cash Pooling 
 

Cash pooling is an important instrument 

for group financing. It makes it possible 

for the surplus liquid funds of a group of 

companies to be bundled together and 

made available to the companies of the 

group should they need it. The principles 

of capital maintenance (e.g. the ban on 

the retransfer of equity) must always be 

taken into account when designing cash 

pooling agreements. 

Against this backdrop, the Austrian 

Supreme Court recently issued a decision 

that dealt with the issue of cash pooling 

for the first time (17 Ob 5/19 p). 

The case concerned a cash pooling 

agreement concluded within a group of 

companies, involving a Dutch bank, a 

Dutch parent company as coordinator and 

other European subsidiaries. The way in 

which the agreement was designed gave 

rise to what is known as "notional" cash 

pooling, which is characterised by the fact 

that no liquidity is actually transferred 

between the participants' pool accounts; 

instead, the balances of all participant 

accounts are merely netted – purely in 

accounting terms – against each other and 

combined into a joint settlement account. 

As security, the participants pledge all 

present and future claims in connection 

with the pool account to the bank.  

After the bank lost confidence, it initially 

decided to terminate the agreements with 

the participating subsidiaries, including 

an Austrian GmbH, and demanded that 

the parent company balance the 

participants' accounts. The parent 

company did not comply with this 

demand. Subsequently, the bank also 

terminated the agreement with the parent 

company, exercised its pledge over the 

bank accounts and offset the total balance 

of the participants' accounts against the 

Austrian company's account balance 

(approximately EUR 2 million). Insolvency 

proceedings were opened over the assets 

of the Austrian company. 

Having regard to the ban on the 

retransfer of equity prohibited under 

Austrian capital maintenance rules, the 

court-appointed insolvency administrator 

sought repayment of the balance debited 

by the bank. 

The question which the Supreme Court 

had to rule on was whether the defendant, 

the bank, could be held liable for a breach 

of the capital maintenance rules.  

In the Supreme Court’s decision, it was 

not definitively clarified whether the 

specific design of the agreement was 

admissible, especially in terms of the 

requirement to provide security 

addressed by the Supreme Court in its 

ruling. In any case, what is paramount for 

reviewing such cash pooling agreements 

is not so much the question of whether 

they were concluded in line with the 

arm's length principle (as such 
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agreements are hardly ever concluded 

with external entities), but rather whether 

such agreements have a corporate benefit 

from the perspective of the participating 

entity. 

On the question of what effect the ban on 

the retransfer of equity has also had on 

third parties – such as the bank in this 

case – the Supreme Court took the 

following position: The company and its 

shareholders are subject to the ban. 

Agreements under which only one of the 

parties is subject to the ban therefore 

remain valid. A general investigation and 

verification obligation for third parties 

only exists where there might be a risk or 

suspicion of abuse. In the case in question, 

the defendant cannot be accused of 

anything of such an obvious nature, 

especially since it is not apparent that the 

defendant had any knowledge of the 

internal arrangements within the group. 

The bank was hence justified in enforcing 

its security interest and it does not need to 

return the balance. 

The key finding from this first decision of 

the Supreme Court on cash pooling is that 

it is possible for cash pooling agreements 

to be designed in such a way that they are 

in conformity with the law, particularly in 

light of the Austrian law rules on capital 

maintenance.  

However, it all depends on the specific 

construction and on this the ruling of the 

Supreme Court contains important 

information. 
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